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VoLUME XI 





ITH the recent increase in Federal income 

W aaxes there is certain to come a more vital 
interest in all levies which compete with 

each other for a share of the individual’s liquid as- 
sets, and chief among these competing agencies is 
the local property tax. I say chief, even in a time 
of high income taxes, and I say so advisedly. An 
income tax, being based on the an- 
nual yield of a man’s property and 
services, is at worst only a portion 
of that yield, leaving him a balance 
for other uses. Furthermore, it is 
so arranged that the larger income 
tax a man pays, the more he has 
left after taxes as compared with 
the man whose tax itself is smaller. 
However, if we limit ourselves 
to consideration of a single individ- 
ual the picture appears in reverse. 
Obviously, the higher the tax rate, 
the more tax he pays on the same 
income and the less he has left for 
other purposes. Applying this pic- 
ture to a normal citizen, dependent 
chiefly on his own earnings, with 
definite commitments for life in- 
surance, interest and sinking fund 
on his home mortgage, and com- 
pulsory fire insurance premiums, 
we readily see that fluctuating in- 
come taxes and fluctuating local 
taxes are competing with each other 
for that portion of his income which 
has been estimated to be sufficient for the burdens 
of government. A person may increase his earnings 
and thus have more available after income taxes. 
But his home produces no income. On the contrary, 
it is a liability in all save the aesthetic sense. Ac- 
cordingly, constantly mounting local taxes may pass 
the point of exhausting the savings item of the an- 
nual budget and force the sale of the home, with a 


om. 


* Attorney at Law, Boston, Mass. 
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consequent harsh and uncomfortable retrenchment 
in the standard of living for the entire family. 

For the past few years the technical publications 
on the subject of taxation, both those issued by pub- 
lic officials and those of students and private inves- 
tigating agencies, have pointed out the contrast 
between the steady reduction of the Federal debt 
and the constant increase of state 
and municipal debt, and have 
sounded solemn warnings. How- 
ever, experience amply proves that 
no effective action by way of rem- 
edy can be expected until a very 
large proportion of the taxpayers 
have found their burden so great 
that it has become difficult to pur- 
chase the necessities of life. 

Because various municipalities 
appear recently to have entered 
upon a new phase of financing, 
which bids fair to precipitate such 
a condition very shortly, the time 
appears ripe for an exposition of 
certain. fundamentals of taxation, 
and of the extent to which they 
are affected by the new practice 
referred to. 

The practice referred to is that 
of raising property valuations. The 
effect of this practice requires some 
explanation, which is offered below 
in as brief a form as seems practi- 
cable. 

Suppose that a city has voted appropriations 
for the current year in the amount of $2,000,000 
and that its total taxable property is valued at 
$100,000,000. Eliminating such minor factors as 
income from special funds, reserves, and the like, 
it is clear that the tax levy must produce two 
dollars of revenue for each hundred dollars of com- 
munity wealth, which means, in more common par- 
lance, a tax rate of twenty dollars per thousand. 
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In other words, wealth divided by appropriation 
equals tax rate, or tax rate times property valuation 
equals the budget. Hence we get the same result 
in revenue whether we value property at its actual 
cash value and apply a rate of two per cent, or value 
it at half its value and use a rate of four per cent, 
or adopt a valuation basis of twice the actual value 
and produce a rate of one per cent. Provided there 
is no discrimination in the matter of valuing prop- 
erty of different owners, each will pay the same 
amount of tax under one method as under another. 
In some communities the assessors use a low valua= 
tion in order to minimize requests for abatement, 
while in others they use a high valuation for the 
purpose of showing a low tax rate to prospective 
newcomers who are not familiar with the valuation 
basis. It is also true that from time to time, as a 
corrupt or inefficient administration leaves an em- 
barrassing legacy to its successor, or an executive 
wishes to present a good argument for reelection, 
valuations are increased in order that the local rate 
may appear favorably low in comparison with those 
of other communities. Under stress of all these in- 
ducements the valuation basis, in comparison with 
actual values, tends steadily to increase. 


For a long time it was supposed, and even today 
many persons believe, that if all taxpayers are treat- 
ed proportionately the valuation basis is immaterial. 
From the standpoint of each person’s contribution 
to the revenue of a particular year this is true. But, 
in the matter of the cumulative burden of each and 
every taxpayer over a term of years, it is very far 
from true, as the following will clearly show. 

Included in the annual budget of a representative 
community are not only appropriations for current 
expenses, but amounts for interest on bonded indebt- 
edness and for the payment of part of such bonds 
as mature serially, or an addition to a reserve for the 
ultimate payment of such issues as mature all at 
one time. Such a reserve is commonly known as a 
sinking fund. 

All this is necessary because a community is fre- 
quently obliged to construct some public improve- 
ment which will last for many years, and it would 
be impossible to pay for it all out of the revenue 
of a single year. Accordingly, the city or town bor- 
rows money and issues bonds, due at some future 
time, on which interest is paid in the meantime. The 
interest charges must be met out of the annual rev- 
enue, but whether any advance provision must be 
made for payment of the principal depends upon the 
constitution and statutes of the state and the charter 
of the municipality. 

In some states and under some administrations 
the balance between bond retirement and physical 
exhaustion of improvements has progressed perhaps 
as nearly to the point of an exact science as can rea- 
sonably be expected in view of the subject matter 
involved. Under such conditions debts incurred for 
public works are retired by equal annual tax levies 
during the life of the improvement, so that the com- 
munity faces the duty of renewal with its debt dis- 
charged and its credit released for a fresh loan. 

In other cases the old system still prevails. Bonds 
are issued for all sorts of projects, maturing at some 
distant date which bears no necessary relation to the 
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life of the benefit acquired, and if no annual appro- 
priation is made to the sinking fund it is possible 
to increase borrowings to an enormous extent with- 
out an alarming increase in the tax rate, and every- 
thing appears rosy until pay day arrives. Then it 
becomes necessary to issue what are known as re- 
funding bonds, which méans a renewal of the loan. 
If the improvement is worn out, this means that the 
people are now paying for something which was 
enjoyed solely by former generations. A refunding 
bond issue should be a red flag to every taxpayer. 
Indeed, if such issues come to assume a large place 
in the total of a city’s bonded debt, they should also 
be a red flag to investors, as they carry implications 
regarding the solvency of the community. When 
this point is reached, new bonds will sell at a heavy 
discount, and the citizens will find themselves paying 
by the nose for the holidays of their ancestors. Of 
course it is possible, in the absence of prohibitive 
legislation, to issue bonds which are refunding in 
fact without giving them the official label. It is 
the character, and not the name, which is important. 


One indispensable step toward reducing the tax 
burdens of any community is an insistence that bond- 
ed debts be retired within the life of the improve- 
ment for which they were incurred, reinforced by 
legislation forbidding the, issue of refunding bonds 
beyond that period except in extraordinary cases 
which may be defined. 

From bitter experience it has been learned that 
some limit must be placed upon the borrowing power 
of a community. Most states have now prescribed 
such a limit, which is commonly expressed in terms 
of a percentage of the aggregate property valuation. 
However, all tax laws provide machinery by which 
taxpayers may seek reductions in their assessed val- 
ues, with a right of appeal to some court or other 
body of final jurisdiction. A little reflection will 
indicate that if the total borrowings were within 
the debt limit at the time they were made, they must 
continue to be so regarded even though the aggre- 
gate valuation is subsequently reduced as a result 
of abatements. Otherwise, a bond issue originally 
valid might become invalid through abatement pro- 
ceedings, and the investors could not collect. Such 
a condition would not long be tolerated. This brings 
us to the new development in municipal finance 
which threatens havoc for us all. Briefly expressed, 
it rests on the premise that if you wish to increase 
your borrowing capacity you have only to make an 
arbitrary increase in your property valuations and 
then vote your bond issue before abatements can be 
secured. 


From a mathematical standpoint it is perhaps of 
little consequence to a taxpayer whether this prac- 
tice be employed in response to extravagant demands 
for improvements, or whether it be for the purpose 
of increasing the direct graft of public officials. 
Many so-called improvements are of doubtful benefit 
to the individual, and the money will be taken from 
him in either case. But if the cure is to be found, 
proper attention should be given to the subject of 
graft as such, in order that public officials may be 
sufficiently scrutinized, and those guilty be removed 
by means of the ballot, even though the laws of libel 
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might discourage other methods of attack. That 
graft is still a large factor seems fairly evident. Two 
examples come readily to mind. 

In the first case, a city advertised for bids on a 
contract for street construction, in accordance with 


) a statutory requirement that bids be submitted and 


the contract awarded to the lowest responsible bid- 
der under the specifications. This is a form of re- 
quirement generally provided by statute nowadays 
on account of the discovery that otherwise public 
officials were prone to award contracts to friends 
who too often charged much more than the job was 
worth, and, not infrequently, enough to split the 


» excess with the officials, to the substantial enrich- 


ment of both. Public bids were supposed to protect 


» the taxpayers. 


In this case the specifications called for a surface 


© of a uniform thickness of four inches, which was 
» deemed sufficient to withstand the suction of auto- 
» mobile tires. In due course the contract was awarded 


and the work done. Later a state official caused 


| borings to be made at random and disclosed the fact 


that the average thickness of the surfacing ranged 
from one inch down to less than half an inch. The 
state official had no authority in the matter, his 


} functions being limited to a report and recommenda- 


tions, so that we have no record of any investigation. 
However, it occurs to us at once that this is the one 


| way to beat the statute. A single bidder may be told 


that his work will not be examined. This can be 
done orally, so that no incriminating record will ex- 
ist. Nobody who has not received such assurance 
will dare to bid on anything except the exact specifi- 
cations, for if he should by chance underbid the 
favorite he could be sure of a rigorous examination 
of his work. Thus one bidder is enabled to submit 
estimates for a job supposed to be up to certain speci- 
fications, but in fact intended by himself and the 
officials to be below the standard. In this way he 
can be reasonably sure of securing the contract, and 
at the same time realize a comfortable sweetening 
for both parties. With the rapid increase in high- 
way construction, this particular form of graft has 
become much more tempting. 

The other case also relates to street construction, 
but in a different way. The writer was admiring a 
section of new pavement which seemed particularly 
durable and otherwise well adapted to modern traf- 
fic, and took occasion to mention his thoughts to the 
superintendent in charge of the construction. The 
latter thought for a moment, and then said, 

If they’d only let it alone, it would last longer than you 
will. But if they have to lay a sewer pipe, a gas main, an 
electric light wire and a telephone cable underneath, you 
can bet your life they’ll make sure to rip ’er up separate 
for every one. Ye see, they’ve got to keep these voters in 
jobs. And the better it’s made, the more it costs to rip it up. 

_In justice to others it should be said that in some 
cities, if an excavation is to be made for any purpose, 
all public utilities are notified and afforded an oppor- 
tunity to install their service lines in anticipation of 
future use. For a certain time thereafter, if a new 
excavation is required for any of these installations, 
it is made at the expense of the company requesting 
it. This serves to emphasize the wastefulness of 
the other practice. 
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It would be ungrateful not to recognize that we 
have, all told, a very large number of able and con- 
scientious public officials. None the less, the for- 
tunes left by numerous others who have spent their 
lives in politics are an eloquent testimonial to the 
fact that graft still exists. To the taxpayer it makes 
little difference whether this takes the form of main- 
taining a political following or amassing personal 
wealth. The effect on his pocketbook is the same. 

Another inducement to excessive valuation, less 
reprehensible but equally disastrous for the taxpayer, 
is found in the greatly increased amount of public 
welfare work undertaken as a function of local gov- 
ernment. Based on the theory that certain social 
misfortunes are a proper subject of public insurance, 
these enterprises are well conceived and worthy in 
themselves, and within their proper limits should be 
encouraged. It cannot be denied, however, that they 
have very greatly increased the burdens of taxation, 
and it is therefore peculiarly appropriate and indeed 
necessary to heed the many evidences that of late 
these movements have been exploited by great num- 
bers of unworthy individuals. The moment matters 
reach this stage, the raising of revenue for such pur- 
poses by means of taxation constitutes as definite a 
taking of property without due process of law as any 
measure which has ever been successfully resisted 
on constitutional grounds. There is therefore grave 
occasion at the present time for subjecting these en- 
terprises to the acid test, abandoning some, and de- 
vising new safeguards for the better protection of 
those which are retained. 

This article would not adequately serve its pur- 
pose without a few concrete figures to show the pos- 
sible effects of increasing a city’s borrowing capacity 
by inflating valuations. For this purpose let us as- 
sume that the assessors have valued the taxable 
property at $100,000,000 and established a current 
tax rate of $30 per thousand. Let us further assume 
that applications for abatement are filed, as a result 
of which an appellate body reduces the valuation to 
$80,000,000, a reduction of 20 per cent. Bearing in 
mind that a very large part of the yearly budget 
consists of annually recurring expenses including in- 
terest and sinking fund on the municipal debt, it is 
assumed that the city will need as much money in 
the following year as in the present. This is pecu- 
liarly apt to be the case with a city which has found 
it desirable to raise the debt limit on account of large 
borrowings, representing a large annual commitment 
for interest and sinking fund. We find the follow- 
ing result: 


Original valuation for 1932............ $100,000,000 


Revenue therefrom at tax rate........ 3,000,000 
Refunds made necessary by abatements 

(20% of $3,000,000)................. 600,000 
Operating expenses for 1933.......... 3,000,000 
Total revenue required, 1933......... $ 3,600,000 


It will be noted that, since the debt limit was 
raised by inflated valuations, later reduced, and the 
increased borrowing power used, no part of the re- 
funds can be financed by further borrowings, but 
must be met out of the current tax levy. Remem- 

(Continued on page 118) 




























































































































































































































































































































Tax Problems of American 


Companies in Europe 


By GRAHAM W. PARKER ”* 


MERICAN companies operating in Europe 
A have become acquainted, to their evident dis- 

taste, with conditions of taxation which, if 
present trends of government expenditure continue, 
may come to be increasingly familiar in the United 
States. 


At the outset, it must be kept in mind that the 
“American company” in Europe varies from the 
small branch or subsidiary which is merely an ex- 
port sales agency for the parent concern to the large 
European corporation whose capital stock, aside 
from the majority held by the United States com- 
pany, may be outstanding in the local financial mar- 
ket and whose component parts include elaborate 
executive staffs, research forces, large factories, and 
international distribution facilities. 


Concerns with branches or subsidiaries, direct or 
indirect, in a European country must deal therein, 
not only with national income taxes, but also with 
a wide variety of other levies. The accumulation of 
contributions to the state, to the local community, 
and to labor benefit funds represents, in almost every 
case, a heavier burden on the European-made prod- 
uct than the American equivalents. Aside from the 
corporation income taxes—as high as 25 per cent 
in England and 16 and 18 per cent in France, for 
example—the European plant must bear a variety 
of other taxes. Some idea of the extent of these 
charges is given by the calculation of an American 
branch plant in Germany, where the taxes are prob- 
ably heaviest, that it must “earn for the state” 6.5 
per cent of net sales, without counting the taxes on 
turnover and on net profits. Of this percentage, over 
half is taken up by the state unemployment insur- 
ance and other labor benefit taxes. 


The taxes paid by a corporation operating in 
France for example, whether locally incorporated or 
foreign, include the following: 

a. a license tax 
b. a tax on the rental value of the commercial 
premises assessed in Paris and certain other 

cities (3%) 

a tax on profit (16%) 

. a tax on dividends declared (on a proportion 
of dividends in the case of a foreign corpora- 
tion, on total dividends in the case of a 
French corporation) 

e. a tax on total sales volume (2%) 

f. a special tax on certain categories of sales. 


The rates shown in parentheses are those prevail- 
ing of recent date, but, of course, are subject to 
variation. In addition to the foregoing items, the 
French corporation in France pays a tax from which 
foreign corporations are exempt, namely a stamp tax 
on its shares. 


a9 





* Economist, Wallace Clark & Co., Management Consultants, Paris 
and New York. 


Germany, likewise, has a complicated range of 
taxes, somewhat comparable to the above, but with 
a still heavier aggregate effect. In Great Britain the 
tax schedules are simpler, the most important one 
by far being the income tax of 4% shillings on the 
pound (25%), but local enterprises, particularly the 
manufacturing plants, feel the fiscal demands through 
a variety of other charges. Laws in some countries 
often allow much latitude to the fiscal authorities, 
In Belgium, for example, the authorities have had, 
in effect, the choice of taxing a company on any of 
three alternative bases—number of employees, sales 
turnover, or profits. 


European taxes on corporate income are undoubt- 
edly regarded by most American companies as a 
handicap, often exaggerated, in doing business 
abroad. Both because these taxes are higher than 
American companies are accustomed to in the United 
States and because there is fear of double taxation, 
tax relations play a highly important part in the 
subsidiary’s financial policies. When the importance 
of tax matters in domestic financial policies is recog- 
nized, it is easy to conceive their much greater im- 
portance in the European activities where the tax 
rate may be twice as great as the equivalent in the 
United States. The problem of dealing with taxation 
in any one nation is, of course, multiplied for the 
American companies active ‘in a number of coun- 
tries. American corporations with extensive branches 
abroad have, accordingly, gone to elaborate legal 
pains to minimize the vulnerability of their opera- 
tions to tax burdens in each country. 

The formal, legal structure of the European or- 
ganization usually differs from the lines of actual 
administrative control. It is well known that most 
American operations in Europe of any importance, 
even when their function and true relationship to the 
American parent company is nothing more than that 
of a branch sales office, are legally organized as sepa- 
rate companies incorporated in the European 
country. Avoidance of a European tax on American- 
earned profits is, in most cases, the reason for such 
legal decentralization as this. Or, more exactly, to 
avoid the possibility of having to pay in one Euro- 
pean country taxes upon profits earned by operations 
in other countries, a legally separate company is 
operated in each country. 

As an additional precaution against this multi- 
taxation possibility (and parallel risks), some Amer- 
ican companies go much further in legally segregating 
their European activities. In order that the Amer- 
ican company’s name may not appear on the sub- 
sidiary’s reports to the local government, the stock 
of the European subsidiary is often held, not by the 
parent company but by individuals. These individ- 
uals may deposit their shares with the American 
company as security for the loans from the latter 
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with which they paid for their stock. This protects 
the company against any embarrassment resulting 
from the discharge of the stock-holding individuals, 
who are generally employees of the company. Oc- 
casionally banks, accounting firms, or lawyers act as 
the stock-holding intermediaries. One American- 
owned factory in Germany takes care to have no 
connecting link with the parent corporation. Not 
only are the German company’s shares held by pri- 
vate persons, but one of the shareholders is, further- 
more, a person whose name is the same as the name 
of the parent corporation, so that the German com- 
pany can legally operate under that name. without 
appearing to derive it from the American company. 
The legal intermediary in an organization is some- 
times a foreign corporation created for the sole pur- 
pose of holding the stock of European subsidiaries. 
Thus, in 1930 the controlling shares of the various 
Ford companies in Europe were turned over to the 
“Societé et Investissement Ford,” a company formed 
under the laws of Luxembourg for that function. 
This type of company is only a “paper” corporation, 
having no other known reason for existence. Lux- 
embourg, Lichtenstein, and to some extent Switzer- 
land, are the corporation “Delawares” of Europe. 


To carry out the idea of legal separation, the for- 
eign branch does not usually have any formally listed 
officers in common with the parent company or with 
other branches abroad. Where such officers do ex- 
ist in actual practice, they may be members of a 
central “statistical bureau” or “advisory commit- 
tee,” whose existence cannot be taken as proof of a 
taxable link between foreign activities and Ameri- 
can company. 

A device that has sometimes been employed by 
an American company to reduce its foreign sub- 
sidiary’s tax liability is the practice of charging the 
subsidiary heavy patent or process royalties. Such 
payments to the parent company may eat up most 
or all of the profits which the subsidiary’s books 
may otherwise show. Another device, with similar 
purpose, applies to companies with a manufacturing 
subsidiary in one European country, which supplies 
goods to a second subsidiary in another country. 
Numerous American organizations are in this posi- 
tion with one factory in Europe to supply many 
European markets. In one or two cases it has been 
possible for such organizations to set up an inter- 
mediary corporation, incorporated in a country of 
low taxes, which does nothing except the bookkeep- 
ing operation of purchasing goods from the manu- 
facturing subsidiary and selling them to the 
subsidiary in the consuming country. 


It is, perhaps, needless to observe that the employ- 
ment of such devices is not considered desirable by 
the great majority of American companies doing 
business abroad. Further, such devices, when re- 
sorted to, are likely to be used in vain insofar as they 
are aimed at disguising the true relation of the Eu- 
topean operation to the American company. In this 
connection it must be emphasized that there is little 
or no basis to the belief, sometimes found, that 
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American interests abroad are subjected to any heav- 
ier tax than native interests. An apparent exception 
to this is found in the so-called “double tax” that has 
existed in France, but in fact the principles involved 
here apply to a French corporation just as much as 
to an American corporation in that country. 


To be sure, in countries where the fiscal authori- 
ties have wide discretion in fixing the tax, in each 
case there is opportunity for what amounts to bar- 
gaining between company and officials, but in such 
negotiations the American interests in the great ma- 
jority of countries start on the same basis and as 
free from prejudice as the native company. The con- 
sensus of opinion among the experienced American 
managers abroad, it seems reasonable to say, is that 
a frank and cooperative attitude on their company’s 
part toward the local fiscal officers is reciprocated by 
very fair and considerate treatment. And, in con- 
firmation of this opinion, it is to be noted that some 
of the leading American corporations in the foreign 
field have followed a policy of frankness, and make 
no effort to conceal their direct connections with, 
and legal ownership of, their subsidiaries in Europe. 

Details on European taxation are available in sev- 
eral recent publications of the Department of Com- 
merce.’ The so-called double taxation, however, is a 
matter of such particular interest to American com- 
panies that some mention of it is pertinent here. The 
term commonly refers to one form or another of 
taxation by the foreign government of profits shown 
on the books of a parent company in the United 
States as well as the profits of the local subsidiary 
in the foreign country. The justice of this practice 
can be convincingly defended, particularly where the 
subsidiary buys goods, raw materials, or services, 
from the parent company. It is readily apparent 
that the profits made in one division or an interna- 
tional organization can be inseparably linked with 
those made in another. 


Double taxation has existed particularly in France. 
Its working under recent laws has been in essence as 
follows: the subsidiary in France pays the regular 
tax on its profits; the subsidiary pays the regular 
tax of 16 per cent on its dividends disbursed; the 
subsidiary pays a third tax of 18 per cent on an arbi- 
trary portion of the dividends disbursed by the 
American parent company. The quotite imposable 
(the amount of the American dividends subject to 
the French tax) has been determined by the ratio 
of the French company’s assets to the total assets of 
the parent company.” Clearly this third tax hinges 
in large part upon the definition of “parent com- 
pany.” The necessary ambiguity of this definition 
explains the efforts made by some American com- 
panies to avoid the tax by giving the French sub- 


sidiary a legal appearance of complete detachment 
from the American organization. 


1See M. B. Carroll, “Taxation of Business in France,” Trade Promo- 
tion Series No. 118, Dept. of Commerce 1931. Great Britain—Trade 
Promotion Series No. 60; Italy—Trade Promotion Series No. 8 
Germany—tTrade Information Bulletin No. 287; etc. 


? The practical effect of reported modifications in the French taxation 
policy cannot yet be determined. 





















































































































































































































































Extension of Rebate of Federal 


Taxes to the States 


By FRANKLIN S. EpMoNDs * 


is a unity and represents the organized power 

of the community for the purpose of fulfilling 
social and political ends which can better be accom- 
plished by all of the people acting as a unit rather 
than by each individual for himself. Legally con- 
sidered, government in the United States is a duality 
consisting of a Federal Government governed by a 
constitution, and forty-eight state 
governments, each of which is also 
governed by a constitution but 
with inherent powers of sovereignty. 
From the standpoint of taxation, 
government is a trinity, consisting 
of a Federal Government, state 
governments and local governments 
which have Been duly constituted 
by the state governments, and en- 
trusted with certain taxing powers. 

However distinct may be- the 
Federal and state governments, yet 
historically, the Federal Govern- 
ment has sometimes taken cogniz- 
ance of the fiscal condition of the 
states by effective legislation. The 
First Congress of the United States 
provided for the assumption by the 
Federal Government of certain debts 
of the states, aggregating $21,000,000, 
and as Hamilton and Jefferson both 
participated in the conference which 
secured the votes, this proposition 
may fairly be regarded as constitu- 
tional and free from partisan bias. 

In 1836 Congress provided for the quarterly dis- 
tribution of the surplus in the Federal Treasury 
over and above $5,000,000 to the states, and in the 
next year, three such payments aggregating 
$28,000,000, were made from the Federal Treasury 
to the states. Those whose logic is confined to the 
simple principle that if one event succeeds another, 
the first must be regarded as the cause and the sec- 
ond the effect, will doubtless comment upon this 
distribution of the surplus as a cause of the Panic of 
1837. In Pennsylvania, however, the money thus 
obtained was used for building public schools, and 
the share which Philadelphia received was used to 
build and equip the Central High School of Phila- 
delphia—the oldest high school in the United States 
outside of New England—and from this expenditure, 
at least, there have been no sad results. 

A third illustration of Federal legislation affecting 
the finances of the states was enacted in 1924, by 
providing for a deduction from the amount of the 

*Member of the General Assembly of Pennsylvania 1921-1927; chair- 
man of the Pennsylvania Tax Commission (Legislative) 1924 to 1927. 
Paper read before the Interstate Conference of Legislators, recently 


held at Washington, D. C., under the sponsorship of the American 
Legislators’ Association. 


6 toe considered, a government 
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Federal estate tax for state death taxes lawfull 
imposed and paid up to 25 per cent of the Federal 
tax. This interesting idea was proposed in the House 
of Representatives by Representative Freer of Wis- 
consin, and was accepted with little opposition. It 
was followed two years later, by raising the per- 
centage for the deduction to 80 per cent, and even 
in the recent tax legislation of 1932, this deduction 
from the normal estate tax was pre- 
served to the states. 

It is now appropriate to consider 
the effects of this provision. 

(a) Its effect upon the income of 
the states. 

It is interesting to note that in 
the states of California, Georgia, 
New York, North Carolina, Ohio, 
Pennsylvania, Vermont and Vir- 
ginia, there was collected in death 
duties in the year before the Fed- 
eral credit was accepted, a total of 
$50,046,050, and from the same 
source in the year after the Fed- 
eral credit was accepted, a total of 
$79,459,619, thus indicating an in- 
crease of approximately 60 per cent 
in the revenue of the states from 
this source, as a result of a credit 
which diverted money from the 
Federal Treasury, but did not lead 
to any increase in burden upon the 
estate. In “Double Taxation,” the 
valuable report of the Vinson Sub- 
committee, it is stated that in 1915 
the states collected from death duties $28,784,000. 
In 1924 when the credit provision of the Federal law 
was first enacted it had grown to over $80,000,000. 
In 1930, with the 80 per cent credit provision fully 
operative, state receipts from death duties amounted 


to a total of $180,794,000. 


(b) What has been the effect of this provision 
upon the administration of estates? 


Speaking as an attorney in active practice in this 
field, I am bound to state that in my judgment the 
credit provision has promoted uniformity in dealing 
with the practical problems of administration. In 
some of the states where there are personal assets 
which are difficult to appraise, the states accept the 
Federal appraisement; and the Federal Government 
accepts the state’s appraisement of property. In 
many cases where the assets relate to securities of 
corporations whose main place of business is not in 
the state of the decedent’s domicile, it has been ad- 
vantageous to the state to have the assistance of the 
report of the Federal Government upon these assets. 
Taken in connection with the movement for rect 
procity in the taxation of intangible personal prop- 
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erty of non-resident decedents, and the recent 
decisions of the Supreme Court of the United States, 
it has resulted in less cost and more certainty in 
administration, and to that extent its results have 
been good, not only for the states, but also for the 
taxpayer. Any readjustment of taxing laws which 
results in a reduction of the taxpayer’s expenditure 
to ascertain and verify his tax liability is equivalent 
to a reduction in the rate of the tax. 


(c) What has been the effect of the rebate pro- 
vision upon the fiscal integrity of the states? 


Originally, I was opposed to the Federal estate 
tax, and in 1927 I argued before the Ways and Means 
Committee against the tax, and also against the re- 
bate feature on the ground that it was an unconsti- 
tutional interference by the Federal Government 
with the sovereignty of the states. Since this hear- 
ing, the decision of the Supreme Court of the United 
States in the State of Florida v. Mellon, 273 U. S. 12, 
would seem to. settle the constitutional provision, 
and I am also bound to state that after observing 
carefully the effects of the rebate, I conclude that 
the original criticisms have not been justified. 


Several of the states have not accepted the 80 per 
cent provision by increasing their tax rates accord- 
ingly. These states obviously have not been 
harmed, except by a loss of possible revenue. In 
my own state, Pennsylvania, in one year the inherit- 
ance tax became the major source of state revenue 
for the general fund, and there has been no coercive 
influence from the Federal Government looking 
toward the expenditure of the money. To my mind, 
appropriations on the fifty-fifty basis whereby the 
Federal Government appropriates money to the 
state, provided the state engages in a particular pro- 
gram, and devotes also its own funds to this purpose, 
are far more objectionable than funds which are 
diverted from the Federal Treasury to the state 
treasury in recognition of the fact that the funds 
are secured in such a manner as to impress them 
with both a Federal and state interest. 


(d) Does this device result in subordinating the 
states to the Federal Government? 


Several of the leaders in taxation through the 
country have been seriously concerned over the idea 
that the extension of this device would result in 
subordinating the state fiscal machinery to the Fed- 
eral fiscal machinery by enabling Congress at its 
whim to take away funds from which the state had 
expected revenue. While none of us may be en- 
thusiastic over all of the workings of representative 
government during the last few years, it is note- 
worthy that even under the financial pressure of 
1932, Congress in its revenue act reserved sacredly 
to the states that which had been given to them for 
the previous six years. It is not probable that such 
an emergency will soon make its appearance, and, 
therefore, I have the feeling that this fear has been 
overaccented. 


_ The question then arises as to whether this device 
is capable of extension to other forms of state taxa- 
tion than estate taxes. We are bound to recognize 
that there are certain taxes which, by their nature, 
can be administered by the Federal Government 
more economically and efficiently than the state gov- 
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ernments, and yet in some cases they are taxes 
which, like the estate tax, had previously been re- 
served to the states. Attention should be directed to 
the chaos which surrounds the taxation of interstate 
business. 


A recent study by the National Tax Association 
of four large corporations engaged in interstate busi- 
ness, indicated for 1929 results as follows: 


“A” corporation is engaged in business in thirty- 
five states. It pays a total of 198 taxes, or an average 
of six per state in thirty-three different forms, run- 
ning from one tax to thirteen taxes per state. 


“B” corporation is engaged in business in twenty- 
seven states and is obliged to prepare and file sixty 
different reports, each with peculiar characteristics, 
the number being required by the various states run- 
ning from one report to five per year. 


“C” corporation is engaged in business in thirty- 
six jurisdictions and finds itself subject to 108 taxes 
of eighteen varieties, the least popular being imposed 
by one state, and the most popular by twenty-four 
states. 


“D” corporation, which is a manufacturing cor- 
poration, has twelve plants in the United States and 
Canada, and finds that its 1928 taxes varied from 0.47 
to 2.84 at each plant in the ratio of the amount of 
taxes to the book value of taxable property and from 
0.45 to 2.13 in the ratio of total taxes to the output 
of each plant. 


The above computations relate simply to taxes 
and charges imposed by the state, and property 
taxes imposed by the local government, and does 
not include a wide variety of local license fees and 
other charges which have been imposed by some lo- 
cal governments. To the tax liability should be 
added the heavy cost incurred by the taxpayer in 
ascertaining his tax liability, and the sum represents 
the total subtraction from the taxpayer in order to 
meet the cost of government. 


This situation presents a challenge to the eco- 
nomic sense of the American people. Upon the one 
side, we find a group of taxpayers who claim to be 
willing to pay equitable taxes and whose prosperity 
is fundamental in American life. They are asking 
not necessarily for relief as to the amount of taxa- 
tion, so much as relief in the variety of taxation. 
They admit the necessities of the state, but they 
challenge the policy of the state in plaguing them 
with a series of inflictions which are comparable in 
number and bitterness to the plagues sent upon 
Egypt. 

During the recent economic depression, a new 
difficulty has developed. Namely, that if one juris- 
diction develops what seems like a productive tax, 
the other jurisdiction at once invades the field, and 
the joint pressure of the two jurisdictions may result 
in injustice, inequity and eventually, the elimination 
of the revenue desired. 

Tobacco and gasoline are two illustrations of this 
tendency. Tobacco has been taxed by the Federal 
Government for more than one hundred years, and 
has become from simplicity and ease in collection, 
one of the most important taxes in the Federal 
scheme, Recently, the states have been attracted 



























































































































































































































































































































































































































































































































































































































to the same field, and there are now fourteen states 
which have imposed taxes in addition to the Federal 
tax upon tobacco products. 


Gasoline, which was first taxed in Oregon in 1919, 
was originally regarded as a state tax, and it has 
developed to such a degree that in 1932 approximate- 
ly $550,000,000 was raised, with taxes at varying rates 
from two to seven cents. Then in 1932, the Federal 
Government entered the field. Obviously, two in- 
dependent jurisdictions taxing the same product on 
different bases and by different principles, may jus- 
tify their actions as constitutional. But they cannot 
obtain any support on an appeal to common sense. 

It is noteworthy that with both of these products 
over-taxation has resulted in diminished consump- 
tion. The gasoline consumption in the United 
States for the first six months of 1932 as compared 
with the first six months of 1931 indicated that in 
the states where the rate was two cents, there was a 
6.7 per cent increase. Where the rate was three 
cents, there was a decrease of 1.3 per cent, and the 
decrease continued with a higher rate of tax until, 
in the states that had a seven cents tax, the decrease 
was 13.3 per cent. 


Pennsylvania obtained more revenue from gaso- 
line in 1931 from a lower rate than it did in 1930 
with a higher rate. The law of diminishing returns 
applies in taxation as in other fields of economic en- 
deavor, and it is poor policy for any community “to 
kill the goose which lays the golden egg.” 

Note some of the difficulties attendant upon the 
higher rate gasoline taxes. Bootlegging or the sale 
of untaxed gasoline increases with the higher rate, 
and the states are obliged to adopt expensive ma- 
chinery in order to check this abuse. There are be- 
tween 250 and 275 refineries of gasoline in the United 
States, operating approximately twice as many 
plants. The Bureau of Census in June, 1932, esti- 
mated that there were 318,000 retailers of gasoline. 
A Federal tax on gasoline would bear on the refiners 
who are easy of observation. A state tax on gaso- 
line in most states must bear upon the retailers of 
whom there are thousands. The one tax is easy to 


enforce and collect. The other tax is extremely 
difficult. 


It has been estimated that a uniform four cent tax 
on gasoline of which three cents would be returned 
to the states, would give practically as much revenue 
to the states and Federal Government as they are 
procuring at present with a tremendous decline in 
the costs and annoyance of collection. 


The recent report of the Oil Conservation Board 
directed attention to the fact that the evasion of the 
state taxes on gasoline would result in requiring 
Federal supervision and collection at the refinery. 
Said the report: 


This situation has put a premium on sales in violation of 
the taxing statutes. The quantity of such illegal sales is, 
of course, not measurable. Tax evasion depresses prices 
because the illegal seller of gasoline has a hidden margin of 
profit against the dealer who obeys the law, and can thereby 
undersell him; the weighted average net tax in 1931 was 
about 3% cents per gallon. The tax evader in 1931 escaped 
a charge about equal to the cost at the well of the crude 
oil which furnished his gasoline. 
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With reference to cigarettes, the situation is even 
more striking. Fourteen states, the latest of which 
is Louisiana, are levying cigarette taxes at a rate 
of from two to five cents per package on top of a 
Federal tax of six cents per package, making in a 
state imposing the tax of five cents, Arkansas, a total 
tax of eleven cents, as compared with the manufac- 
turer’s net price of 4.58 cents. 


What has been the effect? State sales taxes on 
small commodities work a discrimination against 
the retailers of the state because it is so easy to have 
small commodities shipped in interstate commerce 
from surrounding states. It is interesting to note 
that in the United States the annual per capita con- 
sumption of cigarettes in 1930 averaged 975, where- 
as five states which in that year levied a tax solely 
on cigarettes, collected taxes on 431 cigarettes per 
capita. The Federal Government has now had its 
revenues seriously affected by this situation, and 
Representative Doughton of North Carolina has in- 
troduced in the House of Representatives Joint 
Resolution No. 546,! which recites that several of 
the states have levied taxes on cigarettes which have 
impaired the sales of cigarettes and have contributed 
to a reduction in the revenue of the Federal Govern- 
ment. In other words, the law of diminishing re- 
turns has commenced to operate, and now the 
Federal Government which has contributed by its 
gasoline tax to a decline in the revenue of the states, 
finds itself in a similar position with reference to 
cigarettes. 

Representative Doughton has proposed in his reso- 
lution that one cent of the six cents collected by the 
Federal Government be returned to the states ac- 
cording to their population, as shown .by the last 
preceding decennial census, provided the states will 
not impose any excise, occupational tax or fee on the 
manufacture or sale of cigarettes during such period. 
It is interesting to note that if this resolution were 
adopted on the basis of the fiscal year ending June 
30th, 1932, there would be $66,429,770 returned to 
the states, and in practically every state imposing a 
tax on cigarettes, except possibly Ohio, South Caro- 
lina, Tennessee and Texas, there would be a larger 
distribution than under the separate state tax, with- 
out any of the expense of collection. Moreover, the 
Federal tax requires supervision of the manufactur- 
ers, who are few in number, while the state tax 
requires supervision of the retailer, of whom there 
are possibly one million. The difference in cost of 
collection becomes evident. 

As the Supreme Court has frequently stated, taxa- 
tion is a practical matter. Its object is to raise 
revenue for government, and incidentally to raise 
that revenue by such methods as will not dislocate 
the machinery of business or the industrial develop- 
ment of the country. Any commodity which is free- 
ly transferred in interstate commerce can be taxed 
more readily by the Federal Government at the place 
of manufacture than by the state government at the 
place of distribution. To my mind the question is 
not so much, what are the constitutional or legal 


(Continued on page 120) 
1See page 120 for text of the proposed measure. 












Federal Tax Collection With Allocation of 


Share of Proceeds to the States 


By RopertT Murray Haic * 


involved in a revision of the relations of the tax 

systems of the states and the nation, the partic- 
ular task assigned to me is to explore the possibilties 
of the plan of increasing the role of the Federal 
Government as a tax administrator. 


I suppose that it might be possible to secure prac- 
tically unanimous agreement to the broad proposi- 
tion that Federal and state taxes should be brought 
into a more orderly and harmonious relation. How- 
ever, sO controversial is the problem that it would 
probably be difficult to secure substantial unanimity 
on any pronouncement more narrow or specific than 
this. Opinions vary widely regarding the char- 
acter and the seriousness of the faults in the present 
arrangement, regarding the qualities of an ideal solu- 
tion, and regarding the merits of various practical 
programs. Although one might not suspect it from 
reading the report of the Vinson Committee, the 
problem fairly bristles with issues which generate 
heat and passion. Important clashes of interest, both 
economic and sectional, are involved. Some of the 
legal problems involve bitterly-disputed points of 
constitutional interpretation. There are differences 
of opinion which are founded on conflicting philoso- 
phies of government. The problem itself is a 
dynamic one which will constantly change in the 
course of social and economic development. Our 
children’s children will struggle toward new schemes 
of adjustment. 

In view of the character of the problem, it seems 
inevitable that progress must be made by a series 
of steps, many of which may be short. At what point 
in the evolution the plan of Federal administration 
will become an important part of the program is 
difficult to foretell. I am confident that the time is 
tripe for its introduction on a limited scale and that 
it is destined to play a very important role in the 
more or less distant future. 

The fundamental ground for the conviction that 
the Federal Government is destined to play a more 
and more important role in tax administration is 
found in the “effectual shortening of distances and 
the increasing size of the land area which forms the 
basis or unit of operation”? for both business and 
government. I call attention to the following 
sentences from the recent report of the President’s 
Research Committee on Social Trends: ? 

{The division of powers between the National Govern- 
ment and the states] was shattered by the events of the 
Civil War and has been progressively modified since that 
time, never more actively than in recent years. There is 
reason to anticipate the progressive development of cen- 
tralization in the face of the rise of interstate commerce 
under modern economic conditions, the increasing impor- 


tance of foreign trade, finance and diplomacy, and the 
Sweeping changes in modes of communication. 


[i THIS cooperative effort to outline the issues 





*McVickar Professor of Political Economy in Columbia University. 
Address delivered before the First Interstate Conference of Legislators 
at Washington, D. C., Feb. 3, 1933. 

*Recent Social Trends, vol. I, page XXVI. 

*Ibid., page IX VI. 


The significance of these fundamental trends for 
the problem of tax administration is obvious. The 
increase in the size of the units of area which is 
economical for the transaction of private business 
makes constantly more difficult the task of the state 
tax administrator, who must operate. within jurisdic- 
tional lines. At the same time every improvement 
in transportation and communication enlarges the 
size of the feasible unit of area for tax administra- 
tion. The same forces which encourage the transac- 
tion of business on a national scale, also make 
possible tax administration on a national scale. 


To a very large extent, the present agitation for 
change in the relation of the tax systems of the 
nation and the state is directly traceable to the 
chafing restrictions of state lines. State tax ad- 
ministrators complain that the interstate commerce 
clause of the Federal Constitution, as interpreted 
by the courts, results in evasion and discrimination. 
The administrators complain that the process of 
splitting up the tax base of a national business 
among the states sometimes results in evasion and 
the taxpayers complain that it sometimes results 
in double taxation. Again, complaint is heard that, 
with state lines operating to limit the application 
of taxes, tax competition among the states has be- 
come a serious problem; some states are restrained 
from developing certain types of taxes because of 
the danger of driving the taxpayers to other jurisdic- 
tions which use the tax system as a competitive 
weapon. There is also complaint that in some cases 
state lines are so drawn that certain commonwealths 
contain a tax base too small to justify the use of 
refined, modern taxes. Such state-line irritations 
unless effectively dealt with may become progres- 
sively worse. All of them could be promptly 
eliminated by Federal administration of the taxes 
in question. An extended use of the credit device 
would undoubtedly eliminate much of the tax com- 
petition among the states. It might also assist with 
the allocation problem, by eliminating part or all 
of the incentive for the taxpayer to escape through 
the interstices of the state allocation formulas. But 
at best it promises a partial solution of two of the 
four state-line difficulties complained of. 

Aside from the four state-line difficulties men- 
tioned above, the chief ground for criticism of the 
existing Federal-state tax arrangement is found in 
the wastes, inconveniences and, perhaps, inequities 
involved in the dual administration of the same form 
of taxation by both the Federal and the state govern- 
ments. The taxpayer complains because he must file 
two returns, to two different officers, usually with 
enough difference in the rules and regulations to 
cause worry and trouble. Two separate sets of tax 
administrators are required where one should be 
sufficient. Without any arrangement or understand- 
ing between the Federal and state governments, the 
combined rates of both upon a given base may result 
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in a burden unreasonably high. State officers also 
complain about difficulties in constructing tax 
programs for balancing budgets when future action 
by the national authorities may disturb the basis 
of their calculations. Dual administration would, 
of course, be entirely eliminated by either segrega- 
tion of sources or by Federal administration. Dual 
administration would necessarily persist under the 
credit device. 


In the course of this brief review of the criticisms 
commonly urged against the existing system of 
Federal and state taxes, the inadequacy of the credit 
device to the task of eliminating completely the 
causes of the present dissatisfaction has been shown. 
At best the credit device offers only the possibility 
of a partial solution and that only after answers to 
several difficult technical questions have been found. 
The device is not without practical and tactical 
values. Certainly the extension of its use would in- 
volve much less disturbance and friction than the 


introduction of any other plan. Nevertheless its 
potentialities are limited. 


The plan for the expansion of Federal tax ad- 
ministration is, of course, a modification of the segre- 
gation plan. Both plans avoid dual administration 
of the same taxes. The distinguishing feature of the 
segregation plan is that it also avoids the necessity of 
transferring tax collections from one jurisdiction to 
another. Each jurisdiction collects its own taxes. 
The chief disadvantage of complete segregation is 
that there is no assurance at all that the jurisdiction 
which needs tax revenue to finance its activities is 
the jurisdiction best fitted to administer the taxes. 
How completely it would solve the various difficulties 
in the existing situation would depend upon the man- 
ner in which the different types of taxes were as- 
signed among the various jurisdictions. To eliminate 
all or even most of the difficulties would involve 
assigning to the Federal Government for administra- 


tion and use many more taxes than are needed to 
finance Federal activities. 


The assignment to the Federal Government of 
all those types of taxes in the administration of which 
it possesses a substantial advantage as compared 
with the states, with provision for such a division 
of the yield with the states as is appropriate to the 
functions assigned to them on the basis of the prin- 
ciple of efficiency—this is the arrangement which, 
in my opinion, promises to yield highest returns at 
least cost. Translated into a specific tax program, 
this arrangement would require, I feel certain, the 
Federal administration of most of the taxes on sales 
and consumption, and, I suspect, the Federal ad- 
ministration of death duties and personal and corpo- 
rate income taxes as well. Such a program has the 
theoretical potentialities of a complete solution of 
all the difficulties which prompt the criticism of the 
present arrangement. It calls for an efficient dis- 
tribution of governmental functions including that 
of tax administration and eliminates the wastes of 
dual administration of the same types of taxes. It 
eliminates all the obstacles to efficient tax adminis- 
tration traceable to the existence of state lines—by 


the simple device of eliminating the state lines when- 
ever they are obstacles. 
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Certain objections to this arrangement are clearly 
apparent, however. To those who are not reconciled 
to a gradual diminution of the importance of the 
states in relationship to the Federal Government, 
this proposal may seem much like “throwing the 
baby out with the bath water.” Perhaps they will 
prefer the crediting arrangement, which, at the cost 
of maintaining a duplicate administration, will 
permit them to have the formal satisfaction of col- 
lecting their own taxes for themselves. 

A second objection which may be raised is that 
the proposed arrangement is insufficiently flexible, 
The question is whether, with so many taxes ad- 
ministered by the Federal Government, presumably 
at uniform rates, the states and localities will be left 
with sufficient flexible elements in their tax system 
to meet their requirements. The possibility of some 
special form of collective control by the states of 
the rates to be levied on their behalf by the Federal 
Government is worthy of consideration as is also 
the suggestion of Professor Seligman that each state 
be permitted to impose special and variable rates 
upon its share of a Federally-assessed tax base. 


The most serious objection, of course, to the plan 
of Federal administration with distributions to the 
states is the fear that no just and satisfactory basis 
of distribution can be agreed upon. Although it 
must be freely granted that the possibilities of abuse 
are present, it by no means follows that the problem 
is insoluble. Certainly the point is vital. Unless 
this problem can be solved, the plan must be 
discarded. The solution in the case of some taxes 
would, of course, be relatively easy. For example, 
all states impose gasoline taxes approximately on the 
basis of consumption within their borders, and there 
is considerable complaint about evasion. Suppose 
the Federal authorities would consent to add to their 
tax on gasoline (collected from refineries at slight 
expense) an additional rate on behalf of the states, 
the yield of which would be distributed according 
to estimated gasoline consumption. In the case of 
the personal income tax, the state of residence 
should be a satisfactory basis for distribution. In 
the case of the death duties, it should be possible, in 
view of the recent court decisions, to arrive at a basis 
for the distribution of a Federal-collected tax which 
would permit the elimination of the costs of dual 
administration involved in the present crediting ar- 
rangement. Moreover, there remains the possibility 
of distribution of the proceeds of these taxes as aids 
and subventions in support of activities of national 
concern, such as roads and schools. 

A word may be added regarding the legal aspects 
of the problem. One great point in favor of the 
credit device is that its constitutionality has been 
favorably passed upon by the Supreme Court of the 
United States. To establish complete segregation 
of sources might be accomplished by voluntary 
agreement; certainly there seems no legal obstacle 
to any plan of segregation which is likely to be 
advanced. A proposal to insure segregation by with- 
drawing certain taxing powers from the Federal 
Government would, of course, require constitutional 


(Continued on page 114) 
8 Florida v. Mellon, 273 U. S. 12. 
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about eight months’ duration, Regulations 77, 

relating to the income tax under the Revenue 
Act of 1932, were released to an anxious world on 
February 18. Aside from numerous changes to 
harmonize with the 1932 income tax model, many of 
the rough spots in the old regulations have been 
ironed out, and interpolations liberally inserted which 
are evidently designed to smooth the brows of tax- 
payers and their agents, facing the task of translat- 
ing the formal language of the statute. Withal, 
highly intelligent and painstaking workmanship is 
evidenced, but, nevertheless, the Bureau experts’ 
elaborations of the law are likely, as in the past, to 
be challenged on many points by the outside coterie 
of sharpshooters representing taxpayers. 

No attempt is made by mollifying language to ease 
the pains of increased rates and reduced personal 
exemptions. The barbed facts of the statute stand 
out in stark, unadorned grimness. 

After the acrid recapitulation of the new tax rate 
schedule, one of the earliest subject-heads which 
greets the eye as one proceeds is “Meaning of Net 
Income.” Lest some may have forgotten, income 
(in the broad sense), according to regulations, means 
“all wealth which flows in to the taxpayer other than 
the mere return of capital.”—-Pleasantly reminiscent 
of times when garnering of wealth was a sinecure 
and the return of capital a continuing, perfunctory 
occurrence.—And, further, “cash receipts alone do 
not always accurately reflect income” etc., etc. But 
there is really nothing facetious in the mood of these 
regulations. The authors were in dead earnest, as 
will be readily appreciated if the 136-odd-thousand- 
word handiwork is religiously scanned. Every word 
of the law, apparently, has been milled over studi- 
ously to conjure up all possible contingencies, and to 
give the official view in each circumstance. j 


| FTER a revamping and polishing process of 




























Limitations on Losses from Sale of Securities 


SIDE from the increased tax rates and the re- 

duced personal exemptions, probably more tax- 
payers are affected by the new provisions in the 
Revenue Act of 1932 governing deductions for losses 
from sales and exchanges of stocks and bonds than by 
any of the other changes. The statute (Sec. 23 (r)) 
provides that losses from sales or exchanges of stocks 
and bonds as defined in Section 23 (t) which are 
not capital assets [securities held for more than two 
years] are deductible only to the extent of the gains 
from such sales or exchanges. Under prevailing 
market conditions since 1929 few taxpayers have 
realized any considerable gains from such transac- 
tions. Section 23 (r) of the Act of 1932 further 
provides that if the losses from sales or exchanges 
of stocks and bonds which are not capital assets 
exceed the gains from such transactions, such excess 
may be carried forward and applied against the gains 
rom similar transactions in the succeeding taxable 
year, provided, first, that there is subtracted from 
























Changes Effected by the New 


Income Tax Regulations 


such excess the amount of any losses brought 
forward from the preceding taxable year, and, sec- 
ond, that the remainder may not be carried forward 
in an amount exceeding the statutory net income 
of the taxpayer for the taxable year. Excluded from 
these limitations are dealers in securities (as to 
stocks and bonds acquired for resale to customers) 
in respect of transactions in the ordinary course of 
business, banks or trust companies incorporated 
under the laws of the United States or of any state 
or territory, persons carrying on a banking business 
(where the receipts of deposits constitute a major 
part of such business) in respect of transactions in 
the ordinary course of business. 


Illustrations of computations under these limita- 
tions are presented in Article 272 as follows: 


Example 1 
For the taxable year 1932 the net income of A (who was not a person 
described in Section 23 (r) (3)) from salaries, dividends, and rents 


was $50,000. He had losses and gains from sales of stocks and bonds 
as follows: 


Losses from sales of stocks and bonds which were not capital 

assets (computed without regard to any losses sustained dur- 

ing the preceding taxable year) ...................0:. . $200,000 
Gains from sales of stocks and bonds which were not capital 

MUIR, iia ssn voces Pr gie sete bra Gieane Ere hans FUlaye-AEd oc -SIe cee 100,000 


re Ge I I I oo sos sie ado e cee we vw ere 100,000 


The amount allowable as a deduction for the taxable year 
1932 for the losses from the sale of stocks and bonds is 
limited to $100,000. The excess of the losses over the 
gains ($100,000) is not deductible, but the amount of such 
excess not exceeding the net income of A for the taxable 
year 1932 ($50,000) may be carried forward and applied 
against the gains from similar transactions for the taxable 
year 1933. 


Example 2 


For the taxable year 1933 the net income of A (who was not a person 
described in Section 23 (r) (3)) from salaries, dividends, and rents 
was $100,000. He had losses and gains from sales of stocks and 
bonds as follows: 

Losses from sales of stocks and bonds which were not capital 

assets (computed without regard to any losses sustained 
during the preceding taxable year) 


eerie 
Losses from similar transactions carried forward from the tax- 





UT OE ioa.ns oso 5:19 4's G9. 6 5e ooo cialng: Vv piensa tleleecerersis is ote 50,000 
PIE I aa oa Sarak cin al Suton ido OAs Steere. es 225,000 
Gains from sales of stocks and bonds which were not capital . 
I Sec aharge'g tata evo das oles ale ees Shire eres 0s Ooh WI we ESOT ie 100,000 
Excess of total losses over gains ................000: 125,000 


The amount allowable as a deduction for the taxable 
year 1933 for the losses from the sale of stocks and bonds 
is limited to $100,000. The excess of the losses over the 
gains ($125,000) is not deductible. Since the amount of 
such excess ($125,000), less the losses carried forward from 
the taxable year 1932 ($50,000), or $75,000, does not exceed 
A’s net income for the taxable year 1933 ($100,000), the 
entire $75,000 may be carried forward and applied against 
the gains from similar transactions for the taxable year 


1934. 
Example 3 


For the taxable year 1934 the net income of A (who was not a person 
described in Section 23 (r) (3)) from salaries, dividends, and rents 
was $150,000. He had losses and gains from sales of stocks and bonds 
as follows: 

Losses from sales of stocks and bonds which were not capital 

assets (computed without regard to any losses sustained dur- 


ing the preceding taxable year) BOL ne cee. « eathe $35,000 
Losses from similar transactions carried forward from the tax- 

ee TE Boro Hootie in eee oS ks Ree dosecerewnceens 75,000 

I iis ech fo cpap bebo cane wird Teco wana eisubs.d ap eveeboines 110,000 
Gains from sales of stocks and bonds which were not capital 


PEER ay) I SEA ERS Ee ag RS ete ee Brae. 100,000 


Excess of total losses over gains 10,000 
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The amount allowable as a deduction for the taxable 
year 1934 for the losses from the sale of stocks and bonds 
is limited to $100,000. The excess of the losses over the 
gains ($10,000) is not deductible. After subtracting from 
such excess ($10,000), the amount of the losses brought 
forward from the preceding year ($75,000), there is no 
remainder to be carried forward and applied against the 
gains from similar transactions for the taxable year 1935. 


Example 4 


For the taxable year 1933 the operating net income of the M Cor- 
poration (which was not a person described in Section 23 (r) (3)) was 
$200,000. The corporation had losses and gains from sales of stocks 
and bonds as follows: 


Losses from sales of stocks and bonds which were capital 


WE ~ oan cine Ocacetd as. a alrtke wmaicla Geeks eben eee eae eee $100.000 
Losses from sales of stocks and bonds which were not capital 
assets (computed without regard to any losses sustained dur- 
Imm CHO HECHT CEMABIC VERT) «o.oo one cece ee ccsscccnne 25,000 
Losses from similar transactions carried forward from the tax- 
OS. ERE ae Pe ae eke eee eee 25,000 
Total losses from sales of stocks and bonds which were 
Ae Se ee 50,000 
Gains from sales of stocks and bonds which were not capital 
CI, ie binder obese Ode AUT See alle a anne 75,000 


The entire amount of the losses from the sales of stocks 
and bonds which were capital assets ($100,000) is de- 
ductible.- The entire amount of the losses from the sale 
of stocks and bonds which were not capital assets ($50,000) 
is also deductible since such amount does not exceed the 
gain from such transactions ($75,000). There is no excess 
of such losses to be carried forward and applied against 
similar transactions for the taxable year 1934. 


For the purposes of Title I of the Act, gains or losses 
(a) from short sales of stocks and bonds, or (b) attribut- 
able to privileges or options to buy or sell such stocks and 
bonds, or (c) from sales or exchanges of such privileges 
or options, are to be considered as gains or losses from 
sales or exchanges of stocks and bonds which are not 
capital assets. 


As used in this article the term “stocks and bonds” 
means (1) shares of stock in any corporation, or (2) rights 
to subscribe for or to receive such shares, or (3) bonds, 
debentures, notes, or certificates or other evidences of in- 
debtedness, issued by any corporation (other than a gov- 
ernment or political subdivision thereof), with interest 
coupons or in registered form, or (4) certificates of profit, 
or of interest in property or accumulations, in any invest- 
ment trust or similar organization holding or dealing in 
any of the instruments mentioned or described in Section 
23 (t), regardless of whether or not such investment trust 
or similar organization constitutes a corporation within 
the meaning of the Act. 


Capital Net Gains and Losses 


F HE so desires, any taxpayer other than a cor- 

poration may state separately in his tax return 
his net gain on sales or exchanges of capital assets 
(property held for more than two years, but not in- 
cluding stock in trade or other property of a kind 
which would properly be included in the inventory of 
the taxpayer if on hand at the close of the taxable 
year, or property held primarily for sale in the course 
of the taxpayer’s trade or business), and pay on 
such capital assets a tax of 12% per cent of the 
capital net gain in lieu of the tax he would other- 
wise pay on such income under the statute. 


“Capital gain” is taxable gain from the sale or ex- 
change of capital assets consummated after Decem- 
ber 31, 1921. “Capital loss” is deductible loss resulting 
from the sale or exchange of capital assets. “Capital 
deductions” are deductions properly allocable to or 
chargeable against capital assets sold or exchanged 
during the taxable year. “Capital net gain” is the 
excess of the total amount of capital gain over the 
sum of (1) capital deductions and capital losses, and 
(2) the amount, if any, by which the ordinary de- 
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ductions exceed the gross income computed without 
including capital gain. 

A “capital net loss” is the excess of the sum of 
the capital losses plus the capital deductions as de- 
fined in Article 501, over the total amount of capital 
gain as therein defined. It is to be noted that, while 
the tax provided in the case of a capital net gain is 
to be imposed at the election of the taxpayer, the 
limitation with respect to a capital net loss will be 
applied irrespective of the taxpayer’s election. 


In the case of any taxpayer, other than a corpo- 
ration, who sustains a capital net loss for any taxable 
year, there shall be levied, collected, and paid, in liey 
of the normal tax and the surtax imposed by Sections 
11, 12, 102, and 211, a tax determined as follows: 


A partial tax will first be computed upon the basis 
of the ordinary net income, as defined in Section 101 
(c) (7) and Article 501, at the rates and in the man- 
ner provided in Sections 11, 12, 102, and 211, and 
the total tax will be this amount minus 12% per cent 
of the capital net loss, but in no case shall the tax 
under Section 101 (b) be less than the tax com- 


puted without regard to the provisions of Section 
101. 


The application of the requirements of the statute 
and regulations with respect to consideration of 
capital net loss is illustrated in Article 503 of Regu- 
lations, by the following example: 


EXAMPLE: During 1932, A had an ordinary net income of $20,000 
and a capital net loss of $13,000. He was entitled to a personal exemp- 
tion of $1,000. The tax computed under section 101 (b) without ap- 
plying the provision that in no case shall the tax under Section 101 
(b) be less than the tax computed without regard to the provisions of 
Section 101, would be $175, computed as follows: 

EE Ce eke a Ce $20,000 

Less credit for personal exemption ......................000. 1% 





Balance subject to normal tax ... ee oe eT oP 19 000 
NI TI I 59 Grose cients we axeuylo-aioielece @ 405.648 are wien 4,000 
BR I inn nies oo maorasieeXeeelnp Side duke cen 15,000 
Tax at 4% (4% of $4,000) .................... eats adee 160 


EE I Ie ID oo 5 6.650.065 ceca ne trereere eb daiaiesineese elas 1,200 


PN a8 yn! sss as'9¥va cioevaner 0-0 i (orgn’os cosas aia too wines sable se ee 1,360 
Surtax on $20,000 


iirc occas gceG vie catherine ad acai eiteccaea Poti e ccdalhe Saar ia 1,800 
Less: 1214% of the capital net loss (1214% of $13,000)...... 1,625 


pe ER Ere oe SP ee ee SEE Sen gt | Rae ee 175 


The tax computed without regard to the provisions of Section 101 (b) 
would be $330, computed as follows: 


I ooo oo. Solace dig: ote. cianetne ae male ack w be cmere elect $20,000 
0S ai-a. asses ec avin, Scalasiang wilesgh case lehaenw ohSaane, arm oie 0 AGO 13,000 

Ee ET ERT hee 7,000 
Less credit for personal exemption ....................-.45: 1,000 


ee ee re ee ane 6,000 
EE SE IE Fa csi hb were RoR ews bee as Se eles’ 4,000 


— 


I I I 6 Sioa one.ci 3. 5.5.5 crate ace.» ain. aiden vate ewes 2,000 


ee re —=T60 
Gen 00 Oe  ....... 2s. 160 
320 
10 


Total normal tax 
Surtax on $7,000 


TUN NIE Dc. Pat stone ia 2 Ae ea ee Lh i 330 
The correct amount of A’s tax is $330, since that amount is greater 
than the tax computed under Section 101 (b) without applying the 
provision that in no case shall the tax under section 101 (b) be less 
than the tax computed without regard to the provisions of Section 101. 


Basis for Determining Gain or Loss 


O CHANGE from previous procedure in arriv- 
ing at the basis for gain or loss from the sale 
of property, except as to treatment of carrying 
charges, will result from the innovation in the 
Revenue Act of 1932 of the use of the term “adjusted 
basis” and the new statutory rule for determining 
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that basis, but the taxpayer as a result is given in 
the new regulations a precise explanation of the 
method of computation to be followed. Article 605 
says: 

The adjusted basis for determining the gain or loss from 
the sale or other disposition of property, is the cost of such 
property (or, in the case of such property as is described in 
Articles 592-604 and 606, the basis therein provided), ad- 
justed to the extent provided in this article. 


The cost or other basis shall be properly adjusted for any 
expenditure, receipt, loss, or other item, properly charge- 
able to capital account, including the cost of improvements 
and betterments made to the property. In the case of 
mines and oil or gas wells the following shall not be con- 
sidered as items properly chargeable to capital account: 
(1) Expenditures made in the taxable year 1932 or subse- 
quent taxable years which are allowable under Article 235 
or Article 236 as deductions in computing net income; (2) 
expenditures made in taxable years prior to 1932 which 
were allowed, or which may hereafter be allowed, as deduc- 
tions in computing the net income of the taxpayer for such 
taxable years. In the case of unimproved and unproductive 
real property, carrying charges, such as taxes and interest, 
which have not been taken as deductions by the taxpayer 
in determining net income for the taxable year, or a prior 
taxable year, are properly chargeable to capital account. 

EXAMPLE: A purchased property in 1927 for $10,000. He subse- 
quently expended $6,000 for improvements. Disregarding, for the pur- 
pose of this example, the adjustments required for depreciation, the 
adjusted basis of the property is $16,000. If A sells the property in 
1932 for $20,000, the amount of his gain will be $4,000. 

The cost or other basis must also be decreased by the 
amount of the deductions for exhaustion, wear and tear, 
obsolescence, amortization, and depletion to the extent 
such deductions have in respect of any period since Febru- 
ary 28, 1913, been allowed (but such decrease shall not be 
less than the amount of deductions allowable) under the 
Revenue Act of 1932 or prior income tax laws. The deduc- 
tions by which the cost or other basis is to be decreased 
shall include deductions allowed under section 114 (b) (2), 
(3), and (4) for 1932 and subsequent taxable years, but 
the amount of the diminution in respect of depletion for 
taxable years prior to 1932 shall not exceed a depletion 
deduction computed without reference to discovery value 
in the case of mines, or without reference to discovery 
value or a percentage of income in the case of oil and gas 
wells. 

EXAMPLE: A purchased property in 1927 for $10,000. The depre- 
ciation allowed (not less than the amount allowable) with respect to 
the property for the period held amounted to $1,000. The adjusted 
basis of the property is $9,000. If A sells the property in 1932 for 
$8,000, the amount of his loss will be $1,000. 

The cost or other basis shall also be decreased by the 
exhaustion, wear and tear, obsolescence, amortization, and 
depletion sustained in respect of any period prior to March 
1, 1913. (See Article 606.) 


In the case of stock, the cost or other basis must be 
diminished by the amount of distributions previously made 
which, under the law applicable to the year in which the 
distribution was made, either were tax-free or were ap- 
plicable in reduction of basis (not including distributions 
made by a corporation, which was classified as a personal 
service corporation under the provisions of the Revenue 
Act of 1918 or 1921, out of its earnings or profits which 
were taxable in accordance with the provisions of section 
218 of the Revenue Act of 1918 or 1921). ° 


. EXAMPLE: A purchased stock in 1923 for $5,000. He received 
in 1924 a distribution of $2,000 paid out of earnings and profits of the 
corporation accumulated prior to March 1, 1913. The adjusted basis 
for determining the gain or loss from the sale or other disposition 
of the stock in 1932 is $5,000 less $2,000, or $3,000, and the amount 
of the gain or loss from the sale or other disposition of the stock is 
the difference between $3,000 and the amount realized from the sale 
or other disposition. 


Whenever it appears that the basis of property in the 
hands of the taxpayer is a substituted basis, as defined in 
this paragraph, the adjustments provided in this article 
shall be made after first making in respect of such substi- 
tuted basis proper adjustments of a similar nature in re- 
spect of the period during which the property was held by 
the transferor, donor, or grantor, or during which the 
other property was held by the person for whom the 
basis is to be determined. A similar rule shall also be 
applied in the case of a series of substituted bases. The 
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term “substituted basis” means a basis determined under 
any provision of Section 113 (a) of the Act or under any 
corresponding provision of a prior income tax law, provid- 
ing that the basis shall be determined (a) by reference to 
the basis in the hands of a transferor, donor, or grantor, 
or (b) by reference to other property held at any time 
by the person for whom the basis is to be determined. 
EXAMPLE: A in 1926 purchased the X building and subsequently 
gave it to his son B. B exchanged the X building for the Y building 
in a tax-free exchange, and then gave the Y building to his wife C. 
C, in determining the gain or loss from the sale or other disposition 
of the Y building in 1932, is required to reduce the basis of the building 
by deductions for depreciation which were successively allowed (but 
not less than the amount allowable) to A and B upon the X building 
and to B upon the Y building, in addition to the deductions for de- 


preciation allowed (but not less than the amount allowable) to herself 
during her ownership of the Y building. 


Art. 606. Property Acquired before March 1, 1913 
__In the case of property acquired before March 1, 1913, 
if the basis otherwise determined under Section 113 (a), 
adjusted to March 1, 1913, in accordance with Section 113 
(b), is less than the fair market value of the property as 
of March 1, 1913, then the basis is such fair market value. 

EXAMPLE (1): A in 1905 purchased property for $100,000. The 
depreciation sustained on the property prior to March 1, 1913, was 
$16,000, so that the cost adjusted for depreciation sustained prior to 
March 1, 1913, was $84,000. As of that date the fair market value 
of the property was $80.000. In 1932 A sold the property for $50,000. 

epreciation on the property subsequent to February 28, 1913, allowed 
as deductions (not less than the amount allowable) was $38,000. A 


realized a gain of $4,000 from the sale of the property, computed as 
follows: 


RNIN NE ca ere ose loc icin piste mautin ie di Adi gusec eel ot vein oes $100,000 
Less depreciation sustained prior to March 1, 1913 ......... 16,000 


Cus, epee for depreciation sustained prior to March 1, 


Seay aD EEL” Co ERETS RE eee 84,000 
Fair market value of property as of March 1, 1913 80,000 
Basis for determining gain or loss (cost, since cost diminished 

by depreciation sustained prior to March 1, 1913, is greater 

than the fair market value of the property as of March 1, 

NUIT 55a hevd-c <ararovccahinwletoa tava eo better storey louse reas Wiedivine abe ote 100,000 
Less: 

Depreciation sustained prior to March 1, 1913 $16,000 

Depreciation on the pronerty subsequent to February 

28, 1913, allowed as deductions (not less than the 

SI IN G66 500 85S dvccw Shoe webs bry sardine Winake ,000 

54,000 

rar FES Ee OO POET Cee ee 46,000 
NN NE IE UMN Soe. ose) ar cevi vases ls iwiwlnn’ Sisiveiond’s ates eteia 50,000 
mS a 4,000 


EXAMPLE (2): A in 1905 purchased property for $100,000. The 
depreciation sustained on the property prior to March 1, 1913, was 
$16,000, so that the cost adjusted for depreciation sustained prior to 
March 1, 1913, was $84,000. As of that date the fair market value 
of the property was $86,000. In 1932 A sold the property for $59,000. 
Depreciation on the property subsequent to February 28, 1913, a'lowed 
as deductions (not less than the amount allowable) was $38,000. A 
Pac anag a gain of $2,000 from the sale of the property, computed as 
ollows: 

ee NI ee cc levats aiaaic, sei exsun Quine rege awn Auaremeesiers $100.000 

Less depreciation sustained prior to March 1, 1913 ......... 16,000 


~— a for depreciation sustained prior to March 1, 
191 


PS Ais SSP ee eae A LEE Ae ie Ee yy 84,000 
Fair market value of the property as of March 1, 1913 « 86,000 
Basis for determining gain or loss (fair market value of prop- 

erty as of March 1, 1913, since the cost adjusted for de- 

preciation sustained prior to March 1, 1913, is less than 

“=e agee ERAT SILER so .. 86,000 
Less depreciation on the property subsecuent to February 28 

1913, allowed as deductions (not less than the amount 

SUI Oro cad 85. 5 005-4 0.0 ecdin/ ah ata sala Machel oS ee ale shea’ 38,000 
I I I ne oc. 4 os pselee Fie ccok sive 8's a9 Ors Swaine sivas 48 000 
Ne TI No risa ils. weed Vaio e Seale a Skee 50.000 
Cate Te MD FEY 5 ooo io seen sr cwewsseweaces i 2.000 


What the fair market value of pronerty was on March 
1, 1913, is a question of fact to be established bv competent 
evidence. In determining the fair market value of stock 
in a corporation, due regard shall be given to the fair 
market value of the corporate assets on the basic date. In 
the case of property traded in on public exchanges, actual 
sales at or about the basic date afford evidence of value, 
but in each case the nature and extent of the sales and the 
circumstances under which they were made must be con- 
sidered. Thus, prices received at forced sales or prices re- 
ceived for small lots of property may be no real indication 
of the value of the property. 


Depletion 
HE greatest change in the new regulations is 
in the articles dealing with depletion. They 
have been entirely rewritten and rearranged, few 
of the articles remaining unchanged. Although they 
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seem to contain more information than the old regu- 
lations, the articles are fewer in number, 28 new 
articles replacing 37 old ones. The law itself ma- 
terially changed the depletion provisions, eliminating 
discovery value as a basis for depletion of mines 
except other than coal, sulphur, and metal mines, 
a percentage-of-income allowance being provided for 
coal, metal, and sulphur. It is stated in Article 221 
that the term “mine” does not include oil and gas 
wells. On these percentage-of-income depletion is 
allowed as heretofore. 

Section 23 (1) of the Revenue Act of 1932 spe- 
cifically provides that a reasonable allowance for 
depletion of natural resources shall be made, “such 
reasonable allowance in all cases to be made under 
rules and regulations to be prescribed by the Com- 
missioner with the approval of the Secretary.” It 
is on account of this wide discretion given the Com- 
missioner that the new regulations were prepared 
with such great care and are worded with such 
precision. 


Changes in Accounting Methods 


HIFTS in the methods of accounting are placed 

under close restrictions. According to Article 
322, a change in the method of accounting employed 
in keeping books means any change in the account- 
ing treatment of items of income or deductions, such 
as a change from cash receipts and disbursements 
method to the accrual method, or vice versa; a 
change involving the basis of valuation employed in 
the computation of inventories; a change from the 
cash or accrual method to the long-term contract 
method, or vice versa; a change in the long-term 
contract method from the percentage of completion 
basis to the completed contract basis, or vice versa; 
and a change involving the adoption of, or a change 
in the use of, any other specialized basis of comput- 
ing net income such as the crop basis. 

Application for permission to change the method of 
accounting employed and the basis upon which the return 
is made, shall be filed within 90 days after the beginning 
of the taxable year to be covered by the return, except that 
as to the taxable year 1932 such application may be filed 
not later than 30 days prior to the close of the taxable 
year. The application shall be accompanied by a state- 
ment specifying the classes of items differently treated 
under the two methods and specifying all amounts which 
would be duplicated or entirely omitted as a result of the 
proposed change. Permission to change the method of 
accounting will not be granted unless and until the tax- 
payer and the Commissioner agree to the terms and con- 
ditions under which the change will be effected. 


Revocable Trusts 


NDER prior law the income of a trust was tax- 

able to the grantor where, at any time during 
the taxable year, the grantor had power to revest 
in himself title to any part of the corpus of the trust 
either alone or in conjunction with any person not 
a beneficiary of the trust. The 1932 Act, in Section 
166, changed the last condition to “alone or in con- 
junction with any person not having a substantial 
adverse interest” in such part of the corpus or the 
income therefrom, it having been realized that a 
beneficiary may have a very minor interest. Change 
was made in Section 167, making the income of a 
trust taxable to a grantor if any part of the income 
may be distributed to the grantor or held or ac- 
cumulated for distribution to him or may be applied 
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to the payment of insurance policies on his life, in 
the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposi- 
tion of such part of the income. In Section 167 the 
change made was that the discretion, if exercised 
by the grantor alone or by any other person not 
having a substantial adverse interest, etc., alone, 
would make the grantor taxable, whereas, before, 
the privilege had to be exercised by the grantor 
alone or in conjunction with any other person not a 
beneficiary. The purpose of both changes was to 
close loop holes for tax avoidance. Article 881 re- 
flects these changes. 


Refunds Over $75,000 Show Large 
Decrease in 1931 


EFUNDS and credits of internal revenue taxes 

in excess of $75,000 each for the calendar year 

1931 amounted to $38,709,829, which was a reduction 

of $58,793,825 from the preceding year, according to 

the annual report of the Joint Committee on Internal 

Revenue Taxation, recently submitted to the House 
of Representatives. 


Following is the Committee’s summary of the 
report: 


This report is divided into three parts: 


Part I consists of a list of refunds and credits in excess 
of $75,000 allowed in the calendar year 1931, which list is 
required to be reported to the Congress under section 710 
of the Revenue Act of 1928. 

Part II contains an analysis of overassessments. This 
analysis shows the total amounts of the overassessments 
and the principal causes for their allowance. There is also 
contained in Part II a brief resume of each case, alpha- 
betically arranged. An analysis of these overassessments 
has also been prepared by the Treasury Department and 
is included as a supplement to Part II. 

Part III consists of a general survey of the over- 
assessment situation. 

The most important facts and conclusions presented in 
the report are summarized as follows: 


1. The total overassessments, including interest, allowed 
during the calendar year 1931 in cases involving refunds 
and credits over $75,000 amounted to $38,709,828.48. This 
total includes not only refunds and credits but also the 
abatements included with these adjustments. The rate of 
overassessment was, therefore, $3,225,819 per month. This 
rate was 60 per cent less than the rate shown in the report 
for the calendar year 1930, which was $8,125,304 per month. 
From February, 1927, to Dec. 31, 1930, the average monthly 
rate of overassessment with interest was $9,514,449. The 
rate in 1931, therefore, represents a decrease of 66 per cent 
over the average rate for the preceding four years. This 
indicates a very satisfactory decline in Treasury outgo due 
to tax adjustments, although such decline is somewhat 
magnified by the inclusion of abatements. 

2. A more conservative picture of the situation in 1931 
may be shown by comparing the monthly rates at which 
credits and refunds have been made in that year with 
previous years, Credits and refunds directly affect the 
revenue whereas abatements represent merely the elimina- 
tion of an incorrect charge on the books of the Govern- 
ment. For the period from February, 1927, to December, 
1928, the average monthly rate at which taxes were re- 
funded and credited, not including interest, amounted to 
$6,945,717. For the calendar year 1929 this rate was 
$4,314,387, for the calendar year 1930 the rate was $4,571,011, 
and for the calendar year 1931 the rate was $2,144,652. 
Thus, the rate for the calendar year 1929 decreased 35 per 
cent over the preceding period, while the rate for 1930 
increased about 1 per cent over that for 1929. The monthly 
rate for 1931 was 53 per cent less than for 1930. A con- 
clusion that refunds and credits are declining is, therefore, 
fully justified. 


(Continued on page 106) 
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NE Julius Caesar, Mussolini of his day, was advised, 
nineteen hundred and seventy-seven years ago, to 
: “beware the Ides of March.” The Ides, with their 
passing, left him prostrate. This year, American taxpayers 
are viewing the Ides of March with almost equal appre- 
hension, though needing no soothsayers’ warnings, be- 
cause not only on that day must they file their income tax 
returns (if on the calendar year basis), but also the results 
of those returns will indicate, fairly accurately, the extent 
of new revenue legislation to balance the budget, and the 
future burdens they must bear. 


Income tax regulations, shaped and reshaped by endless 
toil in the Treasury Department, were released to the tax 
services on February 18. Bristling with changes from the 
1928 Regulations, they furnish steady employment, at least 
until the Ides of March, for accountants, lawyers, bankers, 
tax consultants, and, because of their late issuance, the 
prospect of later litigation and contest. 

New revenue legislation, confidently predicted for the 
special session of Congress, due to be called during April, 
will probably be held up until it is seen what governmental 
savings may be effected, what may be expected on war 
debts, and what 1932 income taxes bring. A broader in- 
come tax base, resulting from an increase of normal tax 
rates and a lowering of exemptions, and an extension of 
manufacturers’ excise taxes to include hitherto untaxed 
commodities appear to be the most likely possibilities. 


Of more than ordinary significance was the amendment 
of.the Treasury Post-office Appropriation Bill, H. R. 13520, 
granting to the incoming President “dictatorial” powers of 
reorganizing the executive departments of the Government 
and of reduction of expenditures “to the fullest extent 
consistent with the efficient operatiof of the Government.” 
The action taken by the House after return of the bill 
from the Conference Committee was practically the same 
as voted by the Senate. As approved by the House, 
the President is authorized to transfer, consolidate or abol- 
ish executive agencies, subject to the limitation that he 
cannot abolish or transfer an entire executive department. 
The House declined to retain any specific veto power over 
the reorganization orders of the President, the approved 
amendment to the original bill merely providing that an 
executive order under the extended powers granted shall 
be submitted to Congress while in session and shall not 
become effective until after the expiration of sixty calendar 
days after such transmission, unless Congress shall by law 
provide for an earlier effective date, and that if Congress 
adjourns before the expiration of sixty calendar days, the 
executive order shall not become effective until after the 
expiration of sixty calendar days from the opening day of 
the next succeeding regular or special session.’ , 

This proposed broad grant of authority followed an ad- 
mission by Congressional leaders that they were powerless 
to achieve substantial reduction of expenditures and reor- 


ganization of government. It holds economy possibilities. 


far greater than the proposed 5 per cent cut in appropria- 
tions, offered by Senator Bratton of New Mexico, although 
It does not give the President the far-reaching powers 
sought for him by Speaker-Vice-President Garner, who 
suffered defeat in an effort to supply Mr. Roosevelt with 
extensive tax powers. 

Rumor still takes the place of fact as to the extent of 
versonnel changes to be made in the Treasury and the 


-_. 


?Subsequently, disagreement over the airmail subsidy appropriation 
and other features caused the bill to be referred again to the Conferees. 
On March 1 the revised conference report was approved by the House, 
and similar action by the Senate was expected. 









Bureau of Internal Revenue by the incoming administra- 
tion. Who is to superintend the New Deal from the 
vantage point of the Secretary’s spacious windows is as 
yet unnamed. It is generally believed, however, that the 
Democrats will be slow to jam the Bureau machinery with 
untried appointees, or with persons whose experiences 
antedate 1921. Strong opposition to tampering with the 
General Counsel’s office has developed to retard replace- 
ment of the excellent staff which has been winning close 
to 60 per cent of the Government’s tax cases. 


Senator McKellar Again 


MPLACABLE foe of the present system of allowing re- 

funds is Senator Kenneth McKellar of Tennessee; prin- 
cipal reason, nine years ago, Senator McKellar, as one of 
the investigators of the Treasury Department, discovered 
that neither the Secretary of the Treasury, the Commis- 
sioner of Internal Revenue or the Solicitor-General had 
personally passed upon, and investigated, the $59,000,000 
refund allowed United States Steel Corporation. Annually, 
the Tennessee solon has advocated a system of review of 
refunds by some agency independent of the Treasury De- 
partment; annually, the Congress has turned him down. 

This year, success seemed within his grasp. The Con- 
gress passed, in the first Deficiency Bill, the requirement 
that all refunds in excess of $20,000 be approved by the 
Joint Committee of Internal Revenue. This the President 
promptly vetoed on the ground that it represented an 
unlawful delegation of executive powers to an agency of 
Congress. Undaunted, the Senator tried to add to the 
P. O.-Treasury Bill requiring refunds to be satisfactory to 
the Comptroller-General.? He was defeated on his motion 
to suspend the rules to permit his amendment to be dis- 
cussed out of the regular order. Undeviated from his goal 
by these two defeats, the Senator grafted an amendment 
to the Gore amendment (see page 104), providing that 
“no refund in excess of $20,000 shall be paid until the de- 
termination by the Commissioner of Internal Revenue of 
the overpayment has been transmitted to and approved by 
the United States Board of Tax Appeals, under such rules 
as it may prescribe; and the commissioner shall disallow 
the part thereof not so approved.” ; 

The amendment passed the Senate. The Federal Tax 
Committee of the American Bar Association, which had 
previously opposed him, made no formal protest. The 
Department of Justice, which had written the opinion 
which formed the basis of the presidential veto, was silent 
on the new proposal, but is believed to have no constitu- 
tional objection. The Board of Tax Appeals, whose curve 
of disposition of cases is slowly rising with its policy 
of writing opinions only when important new issues are 
involved, was, unofficially “willin’,” like Barkis. Treasury 
officials made no outcry. Nevertheless, the conferees on 
the P. O.-Treasury Bill reported back unfavorably to their 
respective Houses on the amendment. 


Tax-Exempt Securities and Salaries 


Bork state and Federal governments have viewed avidly 

and hungrily for years the $25,265,000,000 of bonds and 
other securities which, for most purposes, are tax-exempt, 
either by statute or constitutional prohibition. Equally 
avidly have they viewed the salaries of state and Federal 
employees, each untaxable except by the governmental 
employer, under such decisions as Buffington v. Day, 11 
Wall. 113, 20 L. ed. 122. 


2 The Comptroller-General, as the indomitable watch-dog of the Treas- 
ury, permits no payments not satisfactory to him, anyway. 
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The 1933 Supplement is now ready for 
distribution. It is the last word on the fed- 
eral income tax. No practitioner or taxpayer 
can afford to be without this latest authori- 
tative guide from the pen of Dr. Klein. 


This 1933 Supplement supersedes previous 
supplements and includes, with adequate and 
helpful discussion and comment, the deci- 
sions and rulings issued since the publication 
of Federal Income Taxation, the basic text. 
The 1933 Cumulative Supplement, of course, 
interprets, explains and illustrates the appli- 
cation of the Revenue Act of 1932 and the 
Treasury Regulations and rulings issued 
thereunder. 


The new law bristles with difficulties. 
Many of its provisions are new. Dr. Klein’s 
views and opinions, long awaited, are now 
at your disposal. 


As in the case of previous supplements, 
the 1933 Cumulative Supplement is a limited 
edition. Users of Klein’s Federal Income 
Taxation are urged to send in their orders 
for the new book promptly. 






































1933 Cumulative Supplement $6.00 
Federal Income Taxation (1929) $10.00 
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John Wiley and Sons, Inc. 
440 4th Avenue, New York 


Gentlemen: Please send me the following (check which) 
( Klein’s Federal Income Taxation....... $10.00 
(1) 1933 Cumulative Supplement............ $ 6.00 
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In accord with the present effort to ferret out the causes 
of the present depression, legislators are now favoring the 
view that one of the causes has been tax exemptions, 
Exemptions have made eager purchasers of state and local 
obligations out of wealthy citizens, eager sellers of securi- 
ties bearing low rates of interest out of states, counties and 
cities. Result: overexpansion, mortgaging of the future, 
beautiful road systems that few have now the money to 
travel over, excessive taxes, which cannot now be col- 
lected, to meet interest and principal payments. 

Programs to allow the taxing units to satisfy their 
hunger out of the bread-and-jam which so long has been 
kept from them, and at the same time to prevent future 
orgies of spending, are growing in popularity. In line with 
the present trends, therefore, are Senate Joint Resolutions 
224* (introduced by Senator Ashurst), and 251 * (introduced 
by Senator Hull) which propose to amend the Constitution 
to permit taxation, by the various taxing units, of income 
derived from Federal, state and local securities and from 
salaries and fees paid by governmental agencies. The 
Ashurst proposal would limit the taxation of securities to 
those issued after the amendment is adopted; the Hull 
amendment contains no such limitation, but does permit 
Congress to exempt income from securities issued “under 
the exigencies of war.” 

While governments have the power to tax their own 
issues, it was pointed out by Senator Hull that exercise 
of the power would result in inequities (the greatest being 
the difficulty of states taxing their securities successfully 
to compete in selling issues with other states). Senator 
Ashurst, in urging his amendment, made the argument that 
every issue of tax-exempts created a double burden of 


taxation on every taxpayer except purchasers of the 
securities. 


Relative to the extent to which securities now tax- 
exempt could be taxed through constitutional amendment 
without violation of contractual exemption, a statement by 
Senator Hull says: 


“A state can grant no contractual exemption from Fed- 
eral exemption upon state bonds, nor, so far as I recall, 
has the Federal Government attempted to grant a contrac- 


3 Senate Joint Resolution 224 (introduced by Senator Ashurst) reads 
as follows: 


“JOINT RESOLUTION 
Proposing an amendment to the Constitution of the United States 
relative to taxes on certain incomes. ‘ 

Resolved by the Senate and House of Representatives of the United 
States of America in Cotgress assembled (two-thirds of each House 
concurring therein), That the following article is proposed as an amend- 
ment to the Constitution of the United States, which shall be valid to 
all intents and purposes as a part of the Constitution when ratified by 
the legislatures of three-fourths of the several States: 


“ARTICLE .....:. 


‘SECTION 1. The United States shall have power to lay and collect 
taxes on income derived from securities issued after the ratification of 
this article by or under the authority of any State, but without dis- 
crimination against income derived from such securities and in favor of 
income derived from securities issued after the ratification of this article 
by or under the authority of the United States or any other State. 


‘SEC. 2. Each State shall have power to lay and collect taxes on 
income derived by its residents from securities issued after the ratifica- 
tion of this article by or under the authority of the United States, 
but without discrimination against income derived from such securities 
and in favor of income derived from securities issued after the ratifica- 
tion of this article by or under the authority of such State.’” 


4Senate Joint Resolution (introduced by Senator Hull) reads as 
follows: 


“JOINT RESOLUTION 


Proposing an amendment to the Constitution of the United States rela- 
tive to taxes on certain incomes. 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled (two-thirds of each House 
concurring therein), That the following article is proposed as an ament- 
ment to the Constitution of the United States, which shall be valid to 
all intents and purposes as a part of the Constitution when ratified by 
the legislatures of three-fourths of the several States: 


‘ARTICLE ...... 


‘Income derived from securities issued and from salaries and fees 
paid by or under the authority of the United States or any State may 
be included in any tax on incomes levied by the United States or in 
any tax on incomes of its residents levied by any State, except to the 
extent that prior to the ratification of this article income from any such 
securities has been exempted from taxation at the time of their issuance 
by the government issuing or authorizing them: Provided, That the 
Congress may exempt from any such tax, Federal, State, or local, for a 
period not exceeding five years, income from any securities hereafter 
issued under the exigencies of war.’ ” 


A similar resolution was introduced in the House by Representative 
Patman of Texas, 
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tual exemption from state exemption of Federal bonds. 
The courts hold that there is a lack of power on the part 
of each to tax the obligation of the other. Our only con- 
tractual exemptions, therefore, are (1) exemption from 
Federal taxation on Federal bonds, and (2) exemption from 
state taxation on state and municipal bonds.” 


Viewing the issue from a social point of view, Senator 
Hull states: 


“The United States ought not to contract away its power 
to tax wealth by tax exemptions. We have some 
$36,000,000,000 of Federal, state and local securities largely 
exempt from all taxation. The total value of properties 
exempt prior to the panic aggregated $60,000,000,000. 

“It is unwise to create a class in the country which can 
not be reached for tax purposes. Such policy is utterly 
inconsistent, and at war with any system of graduated in- 
come surtaxes, and it would ultimately destroy the latter. 
In the event of war it would be an unspeakable tragedy 
for the Nation to have locked up in tax exempt securities 
$40,000,000,000 to $75,000,000,000 owned by a privileged 
class, which could not be reached even for the most urgent 
emergency war tax. 


“It is impracticable to undertake to compute the net differ- 
ence between the amount of revenue derived from the sur- 
tax on bonds and the saving in reduced interest from 
tax-exempt bonds, for the reason, as stated, that there is 
only a limited class of people to whom the exemption from 
surtax is worth as much as the difference between the price 
at which bonds could be floated with and without the sur- 
tax. The amount of tax actually collected, therefore, gives 
but one side of the picture, while omitting even the most 
important side, viz., the loss of revenue which arises from 
the inability to tax the income from fully tax-exempt 
securities. 


“Our tax-exempt policy, Federal, state and local, has not 
only encouraged extravagant expenditures and unnecessary 
increases of debt, but it is driving the Nation into a con- 
dition wherein there is gradually arising a great idle class 
living on tax-exempt income.” 


Principal objector to the amendments was State-rightser 
King of Utah, who saw in them a grant of power to the 
Federal Government to control the issuance of bonds by 
states and localities for the maintenance of their govern- 
ments. Secretary of the Treasury Mills predicted defeat 
for the suggested amendments on the ground that those 
states which have benefited from bond issues would never 
consent to their taxation, but stated his belief that such 
amendments, ten years ago, would have been wise. He 
pointed out that the Federal Government taxes at surtax 
rates the interest on Treasury bond issues held in amounts 
of more than $5,000. 


The resolutions have taken their places in the bill racks 
of the Senate to gather dust until, if and when, the Senate 
once more becomes enthusiastic over a general overhauling 
of the present taxation system. 

During 1930, the latest year for which figures are avail- 
able, corporations and individuals with taxable incomes, 
listed as interest from tax-exempt securities $798,553,463. 
_On Dec. 31, 1931, it is estimated that $25,265,000,000 of secu- 
rities free from normal and surtaxes was outstanding. 
Another $7,000,000,000 of Federal securities was exempt 
from all but surtaxes and estate taxes. Of the totally- 
exempt securities, almost three-fourths, $18,301,000,000, had 
been issued by states and local units. Approximately 
$5,011,000,000 had been issued by the Federal Government 
and $1,789,000,000 by the Federal farm loan system. Ter- 
titories and insular possessions had issued another 
$164,000,000. 

Federal securities could be made taxable merely by 
amending the Liberty Loan and other loan acts, which 
Specify the exemptions. State and local securities could 
be made subject to Federal taxes only by a constitutional 
amendment that would require ratification by 36 states. 
























State Legislators Discuss Revenue Problems 


WISE was the American Legislators’ Association, fast- 

growing, energetic organization of state solons, in 
choosing, for its first Interstate Assembly, the subject of 
conflicting taxation, now the cynosure of all eyes and the 
censure of all tongues. Brilliant and interesting were the 
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events of the Assembly, at which official and unofficial 
delegates from 29 states gathered in Washington’s Shore- 
ham Hotel to listen, on February 3 and 4, to valuable 
expositions of the evils of and cures for present tax ills. 
Hopeful and charged with possibilities was the decision 
of the Assembly, as its concluding act, to have appointed 
a tax committee thoroughly to overhaul the present tax 
system (or lack of tax system), report back to the 48 
states, and when authorized by them so to do, to lay its 
program before the Congress for action. 

As fruitful of suggestion as any of the numerous, short, 
crisp addresses made to the Assembly were the addresses 
of Franklin S. Edmonds,> former chairman of the Penn- 
sylvania Tax Commission, and Robert Murray Haig,° 
McVickar Professor of Political Economy at Columbia 
University. Both dealt with the possibilities of collection, 
by the Federal Government of certain taxes, with an alloca- 
tion of a share of the proceeds to the states. 

As soon as the Tax Committee of the Assembly is ap- 
pointed, it will immediately meet to draft proposed sug- 
gestions for improving the tax system, with a view to being 
7 to present to the special session of Congress its 
ideas. 

Directed by tall, diplomatic, enthusiastic Henry W. Toll, 
for eight years a Colorado state Senator, and presided over 
by crisp, forward-looking William B. Belknap of Kentucky, 
the American Legislators’ Association is building up a 
reputation for service, through its legislative reference 
bureaus, for intelligence, for impartiality, and principally, 
for its ability to bring into harmonious agreement conflict- 
ing views. Taking for its province the entire field of legis- 
lation, conflicting taxation is only one of the problems 
it has assumed. The success of its first Interstate As- 
sembly, if followed by success of its tax committee in 
drafting plans which states accept, will make it one of the 
most foremost organizations to which the citizenry can 
- look for a solution of its legislative problems. 


“Equalizer” Tax Bill Introduced 


A BILL, H. R. 14656, providing for an additional tax of 
7 per cent on income from certain types of personal 


services, was introduced by John N. Norton of Nebraska 
on February 13th. 


The bill proposes to amend Sections 12 and 25 of the 
1933 Revenue Act by adding new sections to require the 
payment, in addition to other taxes, of a tax of 7 per cent 
of the net salaries, wages, pensions, professional fees, com- 
missions, and other compensation in excess of certain 
earned income credits, earned by every individual. 


The earned income credits shall consist of all salaries 
and other compensation received for personal services 
actually rendered to or for an individual not closely related 
to the taxpayer by blood or marriage or to or for the 
United States, any state, territory, or the District of Colum- 
bia, or to or for a corporation or partnership in which 
neither the taxpayer nor any near relative by blood or 
marriage directly or indirectly controls more than a nominal 
interest. 

In the case of compensation derived by individuals from 
a person closely related to the taxpayer by blood or mar- 
riage, or from a corporation or partnership in which the 
taxpayer or any near relative by blood or marriage directly 
or indirectly owns or controls more than a nominal 
interest, or if the taxpayer as an employer or individual 
proprietor derives his compensation in whole or part through 
the service or labor of one or more employees, the earned 
income credit shall consist of the sum of (1) $5,000, (2) 
$260 for each individual who works under the taxpayer’s 
direct supervision, and (3) $26 for each individual who 
works under the taxpayer’s indirect supervision. The credits 
of $260 and $26 shall be allowed, however, only where the 
individuals supervised are employees either of the tax- 
payer or of his employer and have been under the taxpayer’s 
supervision for the entire year. 

The earned income credits shall in no case be less than 
$3,000 nor more than $18,000. 

This rather involved piece of proposed legislation will 
receive no action, it is believed, during the present session 
of Congress. 





5See page 92. 
*See page 95. 
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Who Is a Manufacturer? 


A VOLTE FACE on the question of who is a manufac. 
turer has been made by the Bureau of Internal Reve. 
nue, according to informal opinions now being rendered by 
members of the Miscellaneous Tax Unit. The Bureau has 
come to the conclusion that a firm or person who packages 
taxable goods in bulk and sells the same at wholesale or 
retail, is not to be considered a manufacturer of such goods 
within the terms of the 1932 Revenue Act. The measure of 
the tax, according to the new policy of the Bureau, is the 
sales price of the goods in bulk to the wholesaler or retailer 
who packages them, and not the price of the goods as sold 
by the wholesaler or distributor. In the case of a distribu. 
tor or wholesaler who buys goods in bulk and also buys 
containers in which to package them, no tax will apply 
either to the containers or to the taxable goods, but will 
be collected from the seller of the bulk goods. 

The new ruling is important particularly to manufacturers 
and producers of toilet preparations. It also affects, although 
less directly, manufacturers and producers of candy, soft 
drinks and jewelry. It will become especially far reaching 
in its effect if, as, and when a general manufacturers’ sales 
tax is adopted. 


The Interest Rate Controversy 


Yes attempt to restore the interest rate on tax judg- 
ments which was allowable before enactment of Sec- 
tion 319 of the “Economy Act of June 30, 1932, succeeded 
in the Senate, as the result of appendage to Treasury-post 
Office Appropriations Bill,,H. R. 13520, of an amendment 
by Senator Gore of Oklahoma repealing as of June 30, 1932 
Section 319 of Part II of the Legislative Appropriation 
Act, fiscal year, 1933, and specifically providing that the 
rate of interest to be allowed upon judgments against the 
United States and overpayments of internal revenue taxes 
shall be the same as allowed prior to the enactment of 
Section 319 of such Act. 

This amendment passed inspection by the Conference 
Committee which, however, as noted above, recommended 
deletion of the clause initiated by Senator McKellar to the 
effect that no refund in excess of $20,000 shall be paid until 
the refund claim had been passed upon and approved by 
the United States Board of Tax Appeals. 

When the bill was returned from conference to the 
House, its opinion of the Senate’s originality was expressed 
by extending the surgery of the Conferees to include the 
Gore amendment relative to the rate of interest to be paid 
on judgments and overpayments. 

Indications at this writing were that the issue would be 
left as modified by Sec. 2, Title II, Appropriation Act of 
Jan. 30, 1933, which provides: “Section 319 of the Act of 
June 30, 1932 (Economy Act) (47 Stat. 412), shall not apply 
to any judgment rendered against the United States prior 
to July 1, 1932. Appropriations for the payment of princi- 
pal and interest in accordance with the terms of such judg- 
ment and the appropriation therefore, notwithstanding the 
provisions of Sections 319 and 803 of such Act.” 


Mississippi s Gross Sales Tax Yield 


Fo® the eight-months’ period from May 1, 1932 to Dec. 
31, 1932, the Mississippi gross sales tax yielded $1,398,621. 
A detailed analysis of operations of the tax for the six- 
months’ period ending Oct. 31, made by the Mississippi 
State Tax Commission, shows that revenue from the tax 
was equivalent to 45 per cent of all the state’s revenue 
beyond that collected on real estate and personal property. 
Other than the gross sales tax and the ad valorem tax 
on real estate and personal property, the Mississippi state 
and local tax system includes the following sources 0 
revenue: personal and corporate income tax, estate tax, 
premium tax on insurance companies, privilege taxes, fran- 
chise tax on corporations, gasoline tax, auto registration 
fee, poll tax, road tax, admissions’ tax, and tobacco tax. 
The gross sales tax is graduated from one-eighth of ! 
per cent to 2% per cent, with the largest number of items, in- 
cluding food, wearing apparel, and general merchandise, 
taxed at the 2 per cent rate. For the six-months’ period 
ending Oct. 31, total sales, as reflected by tax collec- 
tions were $104,486,515. Of this sum $49,064,121 was spent 
for food—milk, butter, eggs and poultry leading the group 








Marct 


with $ 
ing ap 
indicat 
and bt 
the tu 
$19,65< 
cent o! 
in the 

The 
operat 


Prop 


H] 
tu 
lishing 
Int 
not ni 
pendit 
fornia 
nesotz 
Dakot 
where 
where 
are II 
Conne 
New 
Carol 
all of 
duced 
domir 
Sali 
follov 
Geors 
setts, 
Oklal 
nesse 
Wyo! 
Ma 
objec 
Arizo 
each | 
bill p 
of fal 
forfe 
of a ¢ 
three 
Asse 
Geor 
real : 
cent 
Unde 
cepte 
of th 
only, 
seco! 
cent 
pose 


C 






March, 1933 


with $11,208,000. A total of $1,588,000 was spent for wear- 
ing apparel. The tax yield from the automotive group 
indicated sales of more than $9,000,000. Sales of lumber 
and building supplies appear to have been $2,500,000 and 
the turnover in the manufacturers’ group is placed at 
$19,653,107. Nearly 50 per cent of the sales and 88.6 per 
cent of the tax is accounted for by a group of articles falling 
in the 2 per cent bracket. 

The cost of administration for the first six months of 
operations was 3.8 per cent of total tax collections. 


Proposed State Tax Law Changes 


T= crop of new tax laws from the forty-three legisla- 
tures in session during 1933 gives promise of estab- 
lishing a new record both a volume and variety. 

In many states where a tax on incomes of individuals is 
not now levied, bills proposing that form of taxation are 
pending. The list of such states includes Arizona, Cali- 
fornia, Colorado, Indiana, Iowa, Kansas, Maryland, Min- 
nesota, Montana, Nebraska, Ohio, Pennsylvania, South 
Dakota, Texas, West Virginia and Wyoming. States 
where no tax on corporation net profits is imposed but 
where legislation providing for such a tax has been initiated 
are Illinois and Tennessee. In the legislatures of Arkansas, 
Connecticut, Delaware, Georgia, Idaho, Massachusetts, 
New York, North Carolina, North Dakota, Oregon, South 
Carolina, South Dakota, Utah, Washington and Wisconsin, 
all of which have income tax laws, bills have been intro- 
duced providing for modifications of existing law—pre- 
dominantly rate increases. 

Sales tax bills are pending in the legislatures of the 
following states: Alabama, Arizona, California, Colorado, 
Georgia, Idaho, Illinois, Iowa, Kansas, Maine, Massachu- 
setts, Michigan, Minnesota, Nebraska, North Dakota, Ohio, 
Oklahoma, Oregon, South Carolina, South Dakota, Ten- 
nessee, Texas, Utah, Vermont, Washington, Wisconsin and 
Wyoming. 

Many new forms of tax levies with other than revenue 
objectives are being proposed. A bill pending in the 
Arizona legislature would impose a $300 license fee on 
each alien employee. To promote crop reduction, an lowa 
bill provides a 50 per cent reduction in the assessed value 
of fallow land. A bill in the Kansas Legislature proposes 
forfeiture of all personal property inventoried in the estate 
of a decedent which has escaped taxation at any time within 
three years prior to death. A bill before the New Jersey 
Assembly would gradually establish, in essence, the Henry 
George “Single Tax” by reducing the assessment on all 
real and tangible personal property except land by 20 per 
cent each year over a five-year period, until totally exempt. 
Under a North Dakota bill, farm products would be ac- 
cepted in payment of taxes at approximately 75 per cent 
of the cost of production. A capital levy for the year 1932 
only, at 1 per cent on the first $10,000, 1%4 per cent on the 
second $10,000, 2 per cent on the third $10,000 and 3 per 
cent On property with a value in excess of $30,000 is pro- 
posed in a bill introduced in the Oregon Legislature. 


Gross Income Made Subject to Taxation 
in Indiana 


ITHIN twenty-four hours after its introduc- 
tion on February 20, both chambers of the 
Indiana Legislature passed a bill providing for a 
gross income tax which in its apparent application 
to some transactions will be, in effect, a capital levy. 
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The bill was approved by Governor Paul V. McNutt 
on February 27, 1933, and becomes effective on May 
1, 1933. 


The rate is 1 per cent upon the gross income of 
all persons* other than those engaged in manufac- 
turing, mining, felling and production of timber, 
production of oil and natural gas; agriculture, pro- 
duction of livestock, poultry, produce, fruit and other 
farm products, operation of greenhouses, the busi- 
ness of wholesaling and/or jobbing tangible prod- 
ucts, with some exceptions, noted in the paragraph 
following. The rate on gross income of persons not 
subject to the 1 per cent tax is % of 1 per cent. 


The 1 per cent rate also applies to the gross in- 
come of every person engaged in the business of 
producing, transmitting, wholesaling and/or retail- 
ing electrical energy; or producing, transporting, 
etc., artificial gas or mixtures of artificial and natural 
gas; transporting, wholesaling and/or retailing nat- 
ural gas; operating a steam and/or electric railway 
street car line, motor vehicle, steam or motor boat, 
or any other vehicle for the transportation of freight, 
express and/or passengers for hire; operating a pipe 
line for the transportation of any commodity for 
hire ; operating any telephone and/or telegraph line; 
operating any water or sewerage system; or operat- 
ing any other public utility not expressly provided 
for elsewhere. 

After an enumeration of the business activities 
gross income from which is taxable at 1 per cent, the 
list of sources of taxable gross income subject to the 
1 per cent rate is completed by inclusion of gross 
income from professional services, personal services, 
sales of real estate, all funds received from the per- 
formance of contracts, all funds from the investment 
of capital, and all receipts from any source whatso- 
ever. In making subject to the tax receipts from the 
sale of real estate, securities, etc., without considera- 
tion of profit realized or loss incurred, the tax be- 
comes a capital levy. 

Any person receiving gross income taxable at dif- 
ferent rates is made subject to taxation at the high- 
est rate applicable to any part, unless in the returns 
he segregates the parts of his gross income taxable 
at different rates. 

The taxes levied under the new law are due and payable 
in quarterly installments, on or before the fifteenth day 
of January, April, July, and October in each year, for the 
period ending on the last day of the preceding month. 

In computing the amount of tax for any one year, an 
exemption of $1,000 is allowed. The portion of the exemp- 
tion allowed for a taxable period of less than a year is that 
part of $1,000 which bears the same proportion to that 
amount which the period of time during which the taxpayer 
is subject to the tax bears to an entire year. Thus, on a 
return for a three-month period, the exemption is $250. 

Exempted from gross income taxable under the act are: 
(1) receipts from business conducted in interstate com- 
merce, salaries, pensions and other emoluments paid by the 
United States or any of its agencies, interest from United 
States Government securities, to the extent that the State 
of Indiana is prohibited by the Constitution of the United 
States from imposing a tax; (2) all taxes received or col- 
lected by the taxpayer as agent for the State of Indiana 
and/or the United States of America; (3) so much of such 


gross income as is derived from sales to the United States 
Government, its departments or agencies, to the extent 


*The term “person” or the term “company” interchangeably used in 
the Act includes any individual, firm, copartnership, joint venture, 
association, corporation, municipal corporation, estate, trust, or any 
other group acting as a unit. 
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which the State of Indiana is prohibited from levying a tax 
under the Federal Constitution; (4) amounts received 
under life insurance policies and contracts paid by reason 
of the death of the insured; and (5) amounts received, 
other than amounts paid by reason of the death of the 
insured under life insurance endowment or annuity con- 
tracts, either during the term, or at maturity, or upon 
surrender of the contract, but in no case in excess of the 
total of the amount of premiums paid upon such contracts, 

Insurance companies which pay the State of Indiana a 
tax upon premiums levied under the provisions of the laws 
of the state are exempt from the tax, as are also certain 
non-profit organizations, no part of whose income inures 
to the benefit of any stockholder or individual. 


Refunds Over $75,000 Show Large 
Decrease in 1931 
(Continued from page 100) 


3. Cash refunds allowed in excess of $75,000 amounted to 
only $15,773,240 in 1931, in comparison with cash refunds 
of $27,174, 872 in 1930. This shows a decrease of about 42 
per cent. 

4. The principal causes of the overassessments reported 
to the committee during 1931 are as follows: 

Estate tax, 15 per cent; foreign taxes, 11 per cent; special 
assessment, 10 per cent; invested capital, 9 per cent; de- 
preciation, 9 per cent; inventory adjustments, 8 per cent. 

From the above, it is apparent that estate tax adjust- 
ments are the principal single cause of overassessments. 
However, these adjustments include an abnormally large 
amount of abatements due to the Bureau policy of assess- 
ing the entire estate tax before the evidence of payment 
of State death taxes can be submitted. It is understood 
that this policy, which results in a distorted tax picture, 
has recently been changed. It is believed that the over- 
assessments attributable to this cause will show a decided 
decrease in the picture. 

The second principal cause of overassessments is found 
in the credit or deduction of foreign taxes paid. The Reve- 
nue Act of 1932 substantially limits these credits, so that a 
future decline in this item may’ also be expected. The 
special assessment and invested capital adjustments relate 
only to the excess-profits tax years 1917 to 1921, inclusive. 
The provisions relating to these subjects were undoubtedly 
the most troublesome ever introduced into the revenue acts. 
However, they will be out of the picture when these old 
tax years are finally closed. In the future it is probable 
that depreciation will constitute the most frequent basis 
for refunds. The taxes for the excess-profits tax years 
1917-1921, inclusive, are gradually being settled. This is 
shown by the following comparative table of percentage of 
the total overassessments for the excess-profits tax years: 

Fourteen-month period, Feb. 28, 1927-Apr. 24, 1928, 88 
per cent; 7-month period, May 29, 1928-Dec. 31, 1928, 77 per 
cent; 12-month period, Jan. 1, 1929-Dec. 31, 1929, 71 per 
cent; 12-month period, Jan. 1, 1930-Dec. 31, 1930, 59 per cent; 
12-month period, Jan. 1, 1931-Dec. 31, 1931, 53 per cent; 

5. In the majority of cases the refunds and credits re- 
ported by the commissioner have not been open to serious 
criticism, Differences of opinion have, however, arisen in 
disposing of some of the excess-profits tax cases which 
have been pending. In such cases, the points in contro- 
versy have been discussed and reviewed with the depart- 
ment. During the calendar year 1931, 115 cases were 
reported to the committee. Serious controversy arose in 
only eleven of these cases, five of which involved the same 
issue. The cooperation of the department is shown by the 
following facts with respect to the disposition of those 
eleven cases: 

One case was changed to conform in part with the views 
of the staff of the committee. 

One case was withheld pending further review. 

The remaining cases were not changed, but some of the 
issues raised had the effect of more clearly defining the 
policy of the bureau with respect to other cases. 

In addition to the foregoing, one case, which had been 
withheld from payments in 1930 because of issues raised 
by the staff of the committee, was closed in conformity 
with the staff’s views with a substantial reduction in the 
allowance. 
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The net result of the changes is a saving of approxi- 
mately $318,000 in favor of the Government. This saving 
is less than 1 per cent of the total overassessments allowed, 
but is sufficient to justify the expense of the committee 
examination, which amounts to only 6 per cent of the 
saving effected. 


Court Decisions 


Affiliated Corporations.—Two corporations are held not 
affliated in 1921 and 1922, where the dominant and con- 
trolling stockholder of one company owned 80 per cent of 
the voting (common stock) thereof, and that company 
owned approximately 60 per cent of the common stock 
of the other company. The legally enforceable control 
contemplated by Section 240 (b) of the 1918 Act and by 
Section 240 (c) of the 1921 Act did not exist.—U. S. Circuit 
Court of Appeals, First Circuit, in Ground Gripper Shoe 
Company, Inc., v. Commissioner of Internal Revenue, No. 


| 2644, Oct. term, 1932. Decision of Board of Tax Appeals, 


21 BTA 646, affirmed. 

Two corporations are held not to have been affiliated 
in 1917, 1918, and 1919 where one company held approxi- 
mately 77 per cent of the outstanding voting stock of the 
other including all the common stock. The entire voting 
stock, common and preferred, should be considered in 
determining whether there was affiliation. The fact that 
the preferred stock was redeemable at any time and had a 
limited interest in dividends does not warrant its exclusion 
for the purpose of determining the percentage of stock 
ownership and control.—Supreme Court of the United 
Sttaes in Atlantic City Electric Company v. Commissioner of 
Internal Revenue. No. 163. Oct. term, 1932. Affirming 
decision of Circuit Court of Appeals, Second Circuit, 57 
Fed. (2d) 186, which reversed Board of Tax Appeals deci- 
sion, 15 BTA 1084. 


Assignment of Contracts—Amounts which a taxpayer’s 
wife was entitled to receive in 1926 under an assignment 
as to his rights to receive payments for services as an 
attorney were taxable to him. Petitioner and other attor- 
neys contracted to conduct law proceedings to establish 
the rights of an individual in a trust estate. The contract 
provided that the attorneys were to share equally in 40 per 
cent of any amount that might be recovered for the client. 
It was understood and orally agreed among all the parties 
concerned that petitioner should not be required to render 
any services in such litigation, subsequent to the making 
of the contract, in order to receive his portion of the 
amount recovered, and he did not render services subse- 
quently. Before any amount was recovered, petitioner 
made a gift to his wife of one-half of his interest in the con- 
tract. “Inasmuch as the contract of employment in this case 
created a relationship of attorney and client, there could 
be no transfer of the corpus or res, and the gift affected 
merely an equitable assignment of petitioner’s possible 
future income.”—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Harry A. Daugherty v. Commissioner of Internal 
Revenue. No. 6856. Decision of Board of Tax. Appeals, 
24 BTA 531, affirmed. 


Bailment Distinguished from Sale.—A transaction where- 
by a sugar milling company, a U. S. corporation in the 
Philippine Islands, accepted sugar for milling and received 
for its services a percentage of the manufactured sugar was 
held on the facts to be a bailment, in the Philippine Islands, 
not a sale, in the United States, and the milling company 
was entitled to the benefits of section 262 of the Revenue 
Act of 1921, such bailment being made and income received 
within a possession of the United States—U. S. Circuit 
Court of Appeals, Ninth Circuit, in Commissioner of Internal 
Revenue v. San Carlos Milling Company, Ltd., No. 6914. 
Decision of the Board of Tax Appeals, 24 BTA 1132, 
afirmed on this issue. 


Basis for Determining Gain or Loss from the Sale of 
Property.—Section 204 (a) (8) of the 1926 Act is not un- 
constitutional in providing for the use of the transferor’s 
basis as to property acquired after December 31, 1920, by 
a corporation where the property is transferred to the cor- 
poration solely in exchange for its stock, and immediately 
after the exchange the transferor is ‘in control, etc.—U. S. 
Circuit Court of Appeals, Third Circuit, in T. W. Phillips, 
Jr, Inc., v. Commissioner of Internal Revenue. No. 4872. 
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Oct. term, 1932. Decision of Board of Tax Appeals, 23 
BTA 1271, affirmed. 


Amounts paid for taxes and mortgage interest on “un- 
productive” realty may not be capitalized for the purpose 
of determining the gain or loss upon sale of the property 
in 1925. The unimproved realty in this case had yielded 
some $2,000 over the period from the time of purchase in 
1909 until its sale in 1925. Taxes, interest, and upkeep dur- 
ing that period amounted to some $38,000. Regulations 
69 and 74, “insofar as they relate to the inclusion of taxes 
and the interest upon mortgages [upon unproductive prop- 
erty] in the capital account, have been held to be illegal 
both by the Federal Courts and by the Board of Tax Ap- 
peals. This court feels impelled to follow in the wake of 
these decisions.”—U. S. District Court, West. Dist. of 
Penn., in Rochelle Park Land Company, a Corporation, v. 
D. B. Heiner, Collector. No. 6318 Law. 


On petition for rehearing, decision is affirmed holding 
that basis for gain or loss in 1925 of stock acquired by 
plaintiff under will of his mother who died in 1915 is the 
value of the shares at the date of testator’s death rather 
than date of delivery to him in 1920 and 1925, the vested 
right having been acquired in 1915.—U. S. Circuit Court of 
Appeals, First Circuit, in John P. H. Chandler v. John H. 
Field, Collector. No. 2736. Oct. term, 1932. Reaffirming 
prior decision, Jan. 3, 1933, which affirmed the decision of 
the U. S. District Court of New Hampshire, 58 Fed. 
(2d) 370. 


Bond (Surety), Abatement of.—In a suit against prin- 
cipal and surety on a bond brought by the Collector, it is 
a sufficient defense to show that a former suit was brought 
on the same bond by the Collector named as obligee, which 
was abated when that Collector went out of office and no 
substitution was made within six months after expiration 
of his term.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Albert H. Ladner, Jr., Collector of Internal Revenue 
for the First Collection District of Pennsylvania v. Philadel- 
phia Barge Company and National Surety Company. No. 
4994. Oct. term, 1932. Affirming District Court decision 
(MacLaughlin v. Phila. Barge Co. et al.), 60 Fed. (2d) 333. 


Bond (Surety)—Effect as a Waiver.—Recovery of 1918 
taxes paid after the statutory period is denied, where a 
bond had previously been given after the statutory period 
but before the decision in Bowers v. N. Y. & Albany Lighter- 
age Co., 273 U. S. 346, limiting the distraint period. The 
bond is held to have been at least an implied waiver.— 
U. S. Circuit Court of Appeals, Sixth Circuit, in The Sim- 
mons Manufacturing Co. v. Carl S. Routzahn, Collector of 
Internal Revenue. No. 6011. Decision of District Court, 
No. Dist. of Ohio, May 18, 1931, affirmed. 


Bonds—Purchase and Retirement at Less Than Issuing 
Price.—Taxable gain was realized by a corporation in 
1920 upon the purchase and retirement of its bonds at less 
than the issuing price, following U. S. v. Kirby Lbr. Co., 
284 U. S. 1. The differences between the Kirby case and 
the case at bar are not considered material, that is, that 
in the Kirby case the bonds were sold at par and were both 
issued and retired in the same year, whereas, in the instant 
case the bonds wére all issued at a discount prior to March 
1, 1913, save one issued in 1914—U. S. Circuit Court of 
Appeals, Fourth Circuit, in Commissioner of Internal Reve- 
nue v. Norfolk Southern Railway Company. No. 3274. De- 


cision of Board of Tax Appeals, 22 BTA 302, reversed on 
this issue. 


Compensation to Former Corporation Official Distin- 
guished from Gift—Payments of $16,000 made in 1926 to 
a former official of a corporation after his resignation con- 
stituted additional compensation and not a gift. Petitioner 
had been in the employ of the corporation for 40 years and 
after his resignation (early in 1926) was accepted, the cor- 
poration offered to pay him a year’s salary. The payments 
were referred to as salary by the corporation and treated 
as such on its books, being claimed as expense deduction 
on its income tax return. The Board’s finding that there 
was no intention to make a gift was therefore warranted 
by the evidence—U. S. Circuit Court of Appeals, First 
Circuit, in Arthur L. Lougee, v. Commissioner of Internal 
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Revenue. No. 2754. Oct. term, 1932. Board of Tax Ap. 
peals decision, 26 BTA 23, affirmed. 


Consolidated Returns.—Corporation engaged in soliciting 
insurance on a commission basis but not assuming insur. 
ance risks or writing insurance policies could not file a 
consolidated return for 1926 or 1927 with an insurance 
company that owned all the capital stock of the first com. 
pany.—U. S. Circuit Court of Appeals, Sixth Circuit, in 
The Cincinnati Underwriters Agency Company v. Commis. 
sioner of Internal Revenue. No. 6095. Unreported decision 
of The Board of Tax Appeals affirmed. Circuit Judge 
Hickenlooper wrote a dissenting opinion. 


Corporate Reorganizations—Where a corporate reor- 
ganization results in no “gain or loss” under Section 202 
(c) (2) of the 1921 Act, the company’s life as a continuing 
venture does not stop under Section 201, so that whatever 
were earnings of the original corporation continued to be 
such in the hands of the new corporation. When such 
earnings are distributed by the new corporation they are 
taxable as “dividends” under Section 201.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in United States of America 
v. Sylvain S. Kauffmann. No. 6839. Decision of U. S. Dis- 
trict Court, No. Dist. of Calif., So. Div., reversed. 

Sale by two companies of their assets to a newly or- 
ganized corporation for all of its stock constituted a 
reorganization so that the basis for depreciation of the 
assets was the same as previously allowed to the old com- 
panies rather than appraised value at the time of purchase. 
U. S. District Court, West. Dist. of Louisiana, Shreveport 
Div., in American Compress & Warehouse Company, Inc. v. 


4 O. Bender, Collector of Internal Revenue. No. 1957—At 
aw. 


Federal and State Tax Claims—Sequence.—Federal taxes 
have priority over state taxes as to payment out of the 
assets of an insolvent corporation, where the state taxes 
were not assessed and perfected till after the receivership, 
although under state law (New York) franchise taxes be- 
come liens in-advance for the years in which they are due. 
Although such unperfected state claims are notices to mort- 
gagees or purchasers, they can not divest the United States 
of the preference that accrued when receivers were ap- 
pointed.—Supreme Court of the United States in The 
People of the State of New York v. Mark M. Maclay and 
Charles E. McWilliams, Receivers of McWilliams Bros., Inc. 
and The United States of America. No, 374. Oct. term, 
1932. Decision of Circuit Court of Appeals, Second Cir- 
cuit, 59 Fed. (2d) 979, which had affirmed the District Court 
decision, 32 Fed. (2d) 355, affirmed. 


Federal Estate Tax.—Amount paid to decedent’s daugh- 
ter by his executrix is held not deductible as a “claim 
against the estate” incurred or contracted “for a fair con- 
sideration in money or money’s worth,” pursuant to 
Section 303 (a) (1) of the 1924 Act. Decedent, contem- 
poraneously with the execution of his will leaving his 
estate to another, agreed to provide a trust fund for his 
daughter, either in his lifetime or after his death, in con- 
sideration of her promise to accept the agreement in full 
satisfaction of all claims, legal, moral, and sentimental, 
growing out of her relationship to him, and to make no 
further claim or demand whatsoever against him or his 
estate, and not to contest any will theretofore or thereafter 
made by him. The decedent did not during his lifetime 
pay in trust any part of the amount mentioned in the 
agreement, and, after his death, his executrix made a pay- 
ment directly to the daughter and claimed _the deduction 
thereof in determining the net estate. “We think that ordi- 
narily these words [‘in money or money’s worth’] must 
be construed to evidence an intent upon the part of Con- 
gress to permit the deduction of claims only to the extent 
that such claims were contracted for a consideration which 
at the time either augmented the estate to the decedent, 
granted to him some right or privilege he did not possess 
before, or operated to discharge a then existing claim, as 
for breach of contract or personal injury.”—U. S. Circuit 
Court of Appeals, Sixth Circuit, in Lillian T. Latty, Execu- 
trix of the Estate of S. D. Latty, Deceased, v. Commissioner 
of Internal Revenue. No. 6085. Petition to review Board 
of Tax Appeals decision, 23 BTA 1249, dismissed. 
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The value of personal property transferred in 1916, prior 
to the taxing statutes, to the decedent and his wife as 
tenants by the entirety should be included in his gross 
estate under Section 302 of the 1924 Act. The latter sec- 
tion is not unconstitutional, on the authority of Tyler et al. 
y. U. S., 281 U. S. 497.—Court of Appeals of the District 
of Columbia in Elizabeth Putnam, Executrix of the Estate 
of Wm. Lowell Putnam v. David Burnet, Commissioner of 
Internal Revenue. No. 5592. Decision of Board of Tax 
Appeals, 21 BTA 205, affirmed. 

Where decedent during his lifetime borrowed from his 
wife money obtained from the proceeds of the sale of com- 
munity property, promising to repay out of his share of 


' the community estate, the debt was the joint debt of the 


community estate and should be deducted from the value 
of the community estate and not from the decedent’s share 
thereof.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Mrs. Niels (Mellie) Esperson Stewart, Executrix of the Estate 
of Niels Esperson v. Commissioner of Internal Revenue. No. 
6759. In effect reversing the unreported decision of the Board 
of Tax Appeals rendered in pursuance of the decision of 
the Circuit Court of Appeals, 49 Fed. (2d) 257, which re- 
versed and remanded Board of Tax Appeals decision, 11 
BTA 1283. 


Testator left income of estate to daughter for life, re- 
mainder being left to charitable institutions if she died with- 
out issue. Prior to testator’s death the daughter underwent 
an operation which rendered her incapable of bearing chil- 
dren. The court holds that evidence of such fact is ad- 
missible and finds on the basis of such evidence that the 
value of the remainder is deductible from the gross estate 
of the testator—Court of Claims of the United States in 
Provident Trust Company, as Administrator of the Estate of 
George Theodore Roberts v. The United States. No. L-53. 


Gift Tax.— Where a trust was created in 1917, the settlor 
reserving power to modify, alter, or revoke, relinquishment 
of such power in 1925 is subject to the gift tax under the 
Revenue Act of 1924, the gift being complete in 1925 and 
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18 West 18th Street 


not in 1917. 


Butler dissented. 


Income, Taxable.—In 1921 the appellant entered into a 
contract with a steel company to take over its entire output 
of slag, the steel company to pay the appellant 50 cents a 
ton for taking over the slag; the appellant agreeing to 
use the profits realized in research and experimental efforts 
It is held that the 
net proceeds of some $90,000 in 1921 represented taxable 
“The courts have uniformly held 
that income is none the less such in the year of its receipt 
because subject to limitations upon its use and disposal.”— 
Court of Appeals of the District of Columbia, in Standard 


toward finding a permanent market. 


income for that year. 


Slag Company v. Commissioner of Internal Revenue. 


5479. Affirming on this issue the decision of the Board of 


Tax Appeals, 20 BTA 503. 


Insurance Agency Commissions.—“Overriding commis- 
sions,” which are stated percentages of the net premiums 
on insurance policies for periods of one, three or five years, 
retained by the taxpayer’s firm on the month’s business, in 
making monthly settlements with the insurance company, 
represent compensation for services rendered in the periods 
covered by those settlements and must be accounted for 
They may not be prorated 


as income of the same periods. 
over the terms of the insurance policies. 


Insurance commissions earned in each year may not be 
reduced by such an amount as experience indicates might 
have to be refunded to the insurance companies on account 
“To do so, we are required to 
compute the income of the three years in dispute [1923, 
1925, and 1926] upon a basis that will reflect the contingen- 


of cancellation of policies. 


cies of the future.” 
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The statute “is aimed at transfers of the title 
that have the quality of a gift, and a gift is not consum- 
mate until put beyond recall.”—Supreme Court of the 
United States in David Burnet, Commissioner of Internal 
Revenue, v. Murray Guggenheim. No. 283. Oct. term, 1932. 
Decision of Circuit Court of Appeals, 58 Fed. (2d) 188, 
which reversed Board of Tax Appeals decision, 24 BTA 
1181, reversed. Mr. Justice Sutherland and Mr. Justice 
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Board’s holding that payments of $250.00 per month 
made by the petitioner in 1923 to his sister under an agree- 
ment to pay this amount in lieu of all amounts due from 
the firm under a previous agreement which was not pro- 
duced as evidence may not be deducted as business expenses 
is afirmed. In the absence of proof to the contrary, the 
Board held that the Commissioner’s determination that 
these payments represented capital expenditures would not 
be disturbed.—U. S. Circuit Court of Appeals, Ninth Cir- 
cuit, in Arthur M. Brown v. Commissioner of Internal Rev- 
enue. No. 6812. Decision of Board of Tax Appeals, 22 
BTA 678, affirmed. 


Interest on Tax Refunds.—Interest on judgment ren- 
dered after June 30, 1932, in favor of the taxpayer is allowed 
at the rate of 6 per cent from the date of the overpayment 
of the tax in question to June 30, 1932, and thereafter at 
the rate of 4 per cent.—U. S. District Court, Dist. of Colo., 
in The Colorado Milling and Elevator Company, a Corpora- 
tion, v. Frank W. Howbert, Collector. At Law No. 9015. 
Judgment order after remanding by CCA-10, 57 Fed. (2d) 
769. 

Interest on a judgment for refund of income taxes, 
handed down December 27, 1932, is held allowable at 6 per 
cent up to June 30, 1932, and at 4 per cent thereafter.”— 
U. S. District Court, West. Dist. of Kentucky, in Cannell- 
sage = 3 Construction Company v. United States of America. 

o. 1251. 


Inventory Valuation—Cost basis having been adopted 
for the inventory of lumber by applying an average cost 
per thousand feet to all lumber, the taxpayer may not 
amend its 1925 and 1926 inventories by applying to the 
defective or low grades the actual selling price less selling 
costs. The evidence before the trial court warranted a 
finding that the defective lumber was not “unsalable at 
normal prices or unusable in the normal way” so as to 
justify the use of selling prices less cost of selling, as 
contended by the taxpayer—U. S. Circuit Court of Ap- 
peals, Eighth Circuit, in F. T. Doolev Lumber Company v. 
United States of America. No. 9558. Nov. term, 1932. 
Decision of the U. S. District Court, East. Dist. of Ar- 
kansas, Mar. 22, 1932, affirmed. 


Jurisdiction of Board of Tax Appeals.—Board of Tax 
Appeals improperly denied jurisdiction as to the case at 
bar, involving tax liability for 1925. After the Commis- 
sioner had made a jeopardy assessment against the appel- 
lant for 1925, on January 9, 1928, he sent a letter to the 
appellant showing a deficiency for 1924 and 1926 and an 
overassessment for 1925. “In this case, as we have seen, 
the 60-day letter was not sent until January 9, 1928, when 
the tax liability of appellant for the years 1924, 1925, and 
1926 was finally determined. Since no tax liability was 
admitted for the year 1925, we are of the view that the 
amount finally determined by the Commissioner was a 
deficiency within the meaning of Sec. 273 [of the 1926 
Act] and that the taxpayer rightfully invoked the juris- 
diction of the Board of Tax Appeals by the filing of a 
petition within 60 days from the date of the mailing of the 
Commissioner’s letter of Tanuary 9, 1928.”—Court of Ap- 
peals of the District of Columbia in The Capital Building 
& Loan Ass'n. v. David Burnet, Commissioner of Internal 
Revenue. No. 5613. Reversing and remanding Board of 
Tax Appeals decision, 23 BTA 1117 (supplemental opinion 
to 23 BTA 848). 


Life Insurance Companies.—A life insurance company 
required by law and regulations to report its income on 
the cash basis may not deduct in 1926 interest on policy 
dividends credited but not paid to policyholders during 
the taxable year. The cash basis requires that income be 
reported as collected. Interest owed by insurance com- 
panies may not be deducted on a different basis. The 
theory of constructive receipt or payment is inapplicable. 
Policyholders on the cash basis are not required to report 
as income the amounts credited to them until they are 
received.—Supreme Court of the United States in The 
Massachusetts Mutual Life Insurance Company v. The United 
States of America. No. 322. Oct. term, 1932. Affirming 
Court of Claims decision, 59 Fed. (2d) 116. 
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Losses.—Corporate stock owned by the taxpayers is held 
to have become worthless in 1921, so that deduction rela. 
tive thereto was not allowable for 1922. The corporation 
was adjudicated a bankrupt on November 2, 1921, when 
its liabilities were some $900,000 and its assets were listed 
at some $800,000 but were appraised at some $300,000. The 
assets were bought in by a creditors’ committee in Janu. 
ary, 1922, for $150,000, a new company being organized 
January 10, 1922. The 1921 loss did not give rise to a “net 
loss” that could be deducted in 1922—U. S. Circuit Court 
of Appeals, Sixth Circuit, in Joseph A. Jeffery, v. Commis- 
sioner; Benjamin A. Jeffery v. Commissioner; Mortimer C. 
DelVitt v. Commissioner. Nos. 6041, 6042 and 6043. Unre- 


ported memorandum decisions of Board of Tax Appeals 
affirmed. 


Loss on the sale by a parent corporation of an affiliate 
corporation’s stock is deductible if “there was a definite 
and an absolute termination of interest in the affiliate upon 
which loss and consequent deduction could be predicated.” 
United Publishers Corp. v. Anderson, 42 Fed. (2d) 781, fol- 
lowed.—District Court of the United States, No. Dist. of 
Ohio, East. Div., in The Lakewood Engineering Company v. 
The United States of America. In Law, No. 15732. 


Loss from the embezzlement of trust funds by petition- 
er’s partner, which petitioner made good in 1921, is held 
not to have been deductible on petitioner’s 1920 tax return, 
in which year the embezzlement occurred and was discov- 
ered by the petitioner. The partnership was dissolved 
early in 1921 due to the embezzlement, and the petitioner 
paid from his own funds the difference between the amount 
of trust funds appropriated by his partner and the proceeds 
from the partnership dissolution. It was not discovered 
with certainty until 1921 that the other partner would not 
make good the deficiency or to what extent the partner- 
ship assets were insufficient to cover it. The amount due 
the petitioner by his firm was not deductible as a bad debt 
in 1920, as the results of the firm’s business were not known 
prior to 1921—Supreme Court of the United States in 
David Burnet, Commissioner of Internal Revenue, v. R. E. 
Huff, Individually and R. E. Huff and Wm. E. Huff, Inde- 
pendent Executors of the Estate of Mrs. E. B. Huff, De- 
ceased. No. 58. Oct. term, 1932. Reversing decision of 
Circuit Court of Appeals, Fifth Circuit, 56 Fed. (2d) 788, 
which reversed Board of Tax Appeals decision, 20 BTA 516. 


Net Loss.—Corporation which sustained a net loss for 
1921, for which year it was a member of an affiliated group 
filing a consolidated return which disclosed a net operating 
loss for the group, may deduct from its net income of the 
succeeding year when separate returns were filed only such 
proportion of the net consolidated loss as its own net loss 
bore to the aggregate net loss of the group. Swift & Co. 
v. U. S., 38 Fed. (2d) 365, followed. 

Tax-exempt dividends received in 1921 by the consoli- 
dated group mentioned above were properly applied against 
net losses of some members of the group to determine the 
consolidated net loss of the group.—Court of Appeals of 
the District of Columbia in Kaiwiki Sugar Company, Ltd. v. 
David Burnet, Commissioner of Internal Revenue. Decision 
of Board of Tax Appeals, 21 BTA 997, affirmed. 


Nonresident Aliens—Indictment for Wilful Failure to 
File Tax Returns.—(1) Indictment was not defective for 
lack of particularity where it charged that the defendant 
was a nonresident alien individual required under the laws 
of the United States to make a return to the Collector at 
Baltimore on or before June 15, 1929, and derived and 
received from sources within the United States of America 
during the calendar year 1928 a gross income of over $5,000, 
to wit, $51,418.75, that the tax due was $5,515.38, and that 
he wilfully and knowingly attempted to evade and defeat 
the payment of the tax by wilfully failing to make a return 
and by not making any payment. “The indictment charged 
the elements of the crime as expressed in the statute.’ 
It was not necessary further to specify in the pleading the 
items constituting the net income although such particv- 
larity had to be established by the proof. 


(2) The three-year period of limitation was not a bat 
to the prosecution, where the indictment was not found 
until a few days thereafter, but the proof showed that a 
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complaint had been filed with the United States Commis- 
sioner at Baltimore prior to the expiration of the three-year 
period, and the indictment was found by the grand jury at 
the same term of*court. Section 1110 (a) of the 1926 Act 
provides that “Where a complaint shall be instituted before 
a Commissioner of the United States within the period 
above limited, the time shall be extended until the discharge 
of the grand jury at its next session within the district.” 

(3) District Court of the United States for the District 
of Maryland had jurisdiction of the above case. “The 
statute required the return to be made and the tax to be 
paid to the Collector at Baltimore. That the defendant was 
never within the Maryland district is immaterial because 
the statute required the performance of the duty at Balti- 
more and the failure to perform it here is the offense. It 
is an offense of omission rather than of commission. In 
such cases the proper venue for the case is where the duty 
must be performed.”—U. S. District Court, Dist. of Mary- 
land, in United States of America v. Kenneth E. Clayton- 
Kennedy. Criminal Docket No. 16290. 


Notice of Right to Appeal to the Board—Effect of 
Failure by Commissioner to Notify Taxpayers.—Assess- 
ment of 1919 taxes was not void because the Commis- 
sioner’s assessment letter did not notify the taxpayer that 
pursuant to Section 274 (a) of the 1924 Act it had 60 
days within which to appeal to the Board. The Commis- 
sioner had reduced the amount of an assessment, previously 
proposed, to the amount of tax deficiency conceded by the 
taxpayer to be due, and notified the taxpayer that, inas- 
much as all its contentions had been granted, the deficiency 
as so reduced would be listed for immediate assessment, 
and the assessment was made in about 30 days thereafter; 
whereupon the taxpayer promptly paid the tax. “The 
statute does not provide that the Commissioner shall notify 
the taxpayer of his right to appeal, although a regulation 
of the Treasury Department does contain such a provision. 
The failure of the Commissioner to so notify the taxpayer 
and the assessment of the tax within the 60 days allowed 
for appeal are at the most mere irregularities in procedure 
of which the taxpayer after he has paid the tax can not 
complain.”—U. S. Circuit Court of Appeals, Fifth Circuit, 
in Thomaston Cotton Mills v. J. T. Rose, Collector. No. 6742. 
Decision of the U. S. District Court, No. Dist. of Georgia, 
affirmed. 


Oil Wells—Deduction of Development Costs.—Where 
a taxpayer filed a timely 1919 return reporting no income 
from the sale of oil leases and treating oil well development 
costs as capital expenditures but later filed an amended 
return reporting the profits from lease sales, he was not 
precluded from deducting as expenses the oil well develop- 
ment costs, particularly where such costs had not finally 
been disposed of on the taxpayer’s books at the close of 
1919, being later charged to expense.—U. S. Circuit Court 
of Appeals, Sixth Circuit, in Robert H. Lucas, formerly 
Collector of Internal Revenue for the District of Kentucky, v. 
The Sterling Oil and Gas Company. No. 6087. Decision of 
District Court, 51 Fed. (2d) 413, affirmed on this issue. 


Property Transactions.—Sale and not exchange in reor- 
ganization was effected by the transfer in 1927 of all of 
the petitioner’s assets to the National Tea Company for 
cash, the petitioner having agreed to distribute its assets 
to its stotkholders and to dissolve at once. “If instead of 
selling its assets petitioner had sold only a part, say, one 
store or one piece of real estate, any profit realized thereon 
would surely have been income of petitioner; and the fact 
that petitioner thereafter distributed to its stockholders 
the avails of such sale would not avoid the conclusion that 
the profits were income of the corporation. We can not 
see how the sale by the corporation of its entire assets, 
instead of only part, would alter the conclusion in this 
tegard.”—-U. S. Circuit Court of Appeals, Seventh Circuit, 
in Sarther Grocery Company, Inc. v. Commissioner of In- 
ternal Revenue. No. 4738. Oct. term, 1932, Jan. sess., 1933. 
Decision of Board of Tax Appeals, 22 BTA 1273, affirmed. 


Railroads.—Deduction for maintenance of a railroad in 
1920 should not be reduced by the amount of a credit for 
“undermaintenance” allowed by the Director General in 
1922. The latter is held not to have constituted taxable 
income but to have been in the nature of a restoration of 
capital from a tenant “to measure the extent of the breach 
of his promise to repair.” “The proper treatment by the 
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Commissioner of the item under consideration is to see 
that the taxpayer is not allowed credit in tax years subse- 
quent to 1920 for maintenance expenses more than normal, 
whereby the railroad’s property is rehabilitated from the 
condition of deferred maintenance existing at the time of 
the relinquishment of Federal control.”—U. S. Circuit Court 
of Appeals, Fourth Circuit, in Commissioner of Internal 
Revenue v. Norfolk Southern Railway Company. No. 3274. 


Decision of Board of Tax Appeals, 22 BTA 302, affirmed 
on this issue. 


Recovery of Taxes.—Recovery is denied of taxes al- 
legedly collected after the statutory limitation period, 
where such collection was made within the period desig- 
nated in a second waiver filed on August 18, 1925, after 
the expiration date on the first waiver. Stange v. U. S., 
282 U. S. 270. The second waiver was not obtained under 
fraudulent misrepresentation, though the Commissioner’s 
letter requesting it intimated that the statutory period had 
not expired. The taxpayer’s president, having signed the 
first waiver which expired on June 16, 1925, is deemed to 
have known of its expiration. “A deliberate waiver can 
not be invalidated by the party signing it because of fraud- 
ulent misrepresentations if the fact alleged to have been 
misrepresented was one of which he had full and accurate 
knowledge, and particularly where is related to the date of 
something which he himself did.” In addition to the two 
waivers, bond was executed after assessment in order to 
secure additional time for payment of the tax. The bond 
is held to have been a new obligation creating a new 
liability. U. S. v. John Barth Co., 272 U. S. 370. U.S. Dis- 
trict Court, E. Dist. of Penn., in Belber Trunk & Bag Com- 
pany v. The United States of America. No. 16874. March 
term, 1932. 


Recovery is allowed of additional taxes paid on assess- 
ment based upon determination by the Commissioner that 
a corporation which duly filed a separate return for 1928, 
deducting the $3,000 specific exemption, should have filed 
a separate return for the period to May 31, 1928, prorating 
the exemption, and should have made a consolidated return 
for the rest of the year. On June 1, 1928, its entire stock 
was acquired by a corporation, which, with two others, 
filed a consolidated return for 1928. Plaintiff corporation 
ceased doing business on July 31, 1928, and on or about 


September 29, 1928, its existence was terminated by virtue. 


of the expiration of its period of duration as fixed by its 
charter.—U. S. District Court, Dist. of Minn., Third Div., 
in Gamble-Robinson Alexandria Company v. Levi M. Will- 
cuts, Collector. At Law No. 2395. 


Claim for refund of estate taxes paid (under threat of 
distraint) by the mortgagees of lands included in the estate 
who had foreclosed on the lands after the heirs had de- 
faulted on mortgages given after the death of the decedent 
is held to have been adequate. The claim showed in the 
space for “name of taxpayer” the entry “Estate of Noah 
Williams.” It set forth as grounds for recovery that the 
five-year statutory period had expired prior to the assess- 
ment and collection of the tax, and that the tax was other- 
wise illegally collected, through coercion of transferees and 
mortgagees of the lands of the estate. A detailed state- 
ment attached to the claim form and made a part thereof 
set forth all the facts relative to the tax and its payment. 
“It seems to us unimportant whether the appellees made 
a joint claim in the name of the taxpaver or separate claims 

each in his own right, so long as the facts and grounds 
upon which the claims were based and the persons who 
were entitled to the refunds were clearly stated.” 

Section 611 of the 1928 Act does not prevent the appellees 
from recovering the money wrongfully exacted from them 
by the Collector. To hold that it does would be “equiva- 
lent to denying them any remedy against either the 
United States or the Collector and taking their property 
without due process of law in violation of the Fourteenth 
Amendment.”—U. S. Circuit Court of Appeals, Eighth Cir- 
cuit, in-Lars E. Bladine, Collector of Internal Revenue for 
the District of Iowa v. Chicago Joint Stock Land Bank. Lars 
E. Bladine, Collector of Internal Revenue for the District of 
Towa v. Northwestern Mutual Life Insurance Company. Lars 
E. Bladine, Collector of Internal Revenue for the District of 
Iowa, v. The Homesteaders Life Association. Lars E. Bladine, 
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Collector of Internal Revenue for the District of Iowa, v, 
Royal Union Life Insurance Company. Nos. 9479-9482. Noy. 
term, 1932. Decision of the District Court, So. Dist. of 
Iowa, affirmed. 


Pursuant to Section 611 of the 1928 Act, prohibiting re- 
fund of taxes collected after the statutory period where 
collection had been stayed by an abatement claim, recoy- 
ery of income and excess profits taxes for 1919 is denied. 
Here, the assessment was timely, a claim in abatement was 
filed, the collection was stayed, and the payment of the tax 
was made before the enactment of the 1928 Act.—Court of 
Claims of the United States in Booth-Boyle Live Stock Com- 
pany, a Corporation v. The United States. No. L-328 


Recovery on Bond Given to Secure Extension of Time 
for Payment of Tax.—Recovery can be made on a bond 
given to obtain an extension of time for Payment of 1920 
tax. “The United States Government, in its political capac- 
ity, has a right to enter into a contract or to take a bond, 
in cases not previously provided by law.” The taxpayer 
having voluntarily admitted that the tax was due, and hav- 
ing secured an extension of time sufficient to preclude the 
Government from proceeding for its collection by distraint 
or otherwise, the defendants are estopped from asserting 
the invalidity of their obligation—U. S. District Court, 
West Dist. of Penn., in United States of America v. Charles 
H. Clark and National Surety Company, a New York Corpo- 
ration. No. 6341 Law. 


Review of Board Decisions—Ninth Circuit dismisses 
petition to review a decision of the Board of Tax Appeals, 
because of failure to file the petition within six months 
after the Board’s decision, and because of failure to print 
record and file brief as required by the Court’s rules of 
practice. [The Supreme Court, in an appeal from the 
Second Circuit, affirmed (283 U. S. 483) that Circuit and 
held that Section 1002 (d) of the 1926 Act, providing rela- 
tive to appeal from-a Board decision that “In the case of 
an agreement between the Commissioner and the taxpayer, 
then [the Board’s decision may be reviewed] by the Circuit 
Court of Appeals for the circuit or the Court of Appeals 
of the District of Columbia, as stipulated in such agree- 
ment,” does not mean that the parties may stipulate for 
review in any circuit court of appeals. Therefore the Cir- 
cuit Court of Appeals for the Second Circuit [Vermont, 
Connecticut, and New York] correctly denied jurisdiction 
of an appeal by the petitioner which had its principal office 
in California and filed its return there, so that “the parties 
right of choice by stipulation under (d) was restricted to 
that court [Ninth Circuit] or the Court of Appeals of the 
District of Columbia.”]—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Nash-Breyer Motor Company, formerly 
Troy Motor Sales Company v. Commissioner of Internal Reve- 
nue. No. 6241. Decision rendered upon petition to review 
an order of the Board of Tax Appeals. 


Statute of Limitations.—Pursuant to Section 611 of the 
1928 Act, prohibiting refund of taxes collected after the 
statutory period where collection had been stayed by an 
abatement claim, recovery of income, war, and excess 
profits taxes for the fiscal year ended November 30, 1918, 
is denied. The plaintiff made one return on February 6, 
1919, under the 1916 and 1917 Acts and on March 13, 1919, 
it filed a tentative return under the 1918 Act, the final return 
being filed on June 11, 1919. An abatement claim was filed 
on May 29, 1924. The statute did not commence to run 
until the completed return of June 11, 1919.—U. S. Court 
of Claims in Globe Excelsior Oak Tanning Companv, a Body 


Corporate of the State of Kentucky, v. The United States. 
No. K-414. 


Recovery is denied of a deficiency for 1917 of the Central 
Aguirre Sugar Companies, an association, paid in 1924 by 
the Central Aguirre Sugar Company, a corporation. In 
1919 practically all the assets of the association were trans- 
ferred to the corporation which assumed the liabilities of 
the association, there being a share-for-share exchange, 
and the officers and employees of the association becoming 
the officers and employees of the-corporation. “The mere 
fact that the company [corporation] voluntarily and of 
its own free will and accord sent its check'in payment 0 
the liability when it had succeeded to the assets of the 
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corporation and assumed its liabilities, does not make the 
payment by it compulsory. On the other hand it plainly 
shows the company recognized its ultimate liability and 
made the payment without action at law or suit in equity.” 

Collection of the 1917 deficiency was not barred by the 
statute of limitations, assessment and collection having 
been made within the statutory period as extended by a 
series Of waivers signed by the duly authorized agent of 
the association. On February 14, 1921, an unlimited waiver 
was filed. The Commissioner announced on April 11, 1923, 
that all unlimited waivers then on file would expire on 
April 1, 1924. The association on January 15, 1924, executed 
another waiver which purported to extend the time for 
assessment and collection without any period specified for 
its expiration. “This waiver was given nine months after 
the Commissioner’s notice that the waivers then on file 
would expire on April 1, 1924, and was intended to, and 
did take the place of the waivers then on file. The assess- 


* ment was made in May, 1924, and the collection in October, 


1924. The waiver was valid and binding and collection 
seasonably made.”—U. S. Court of Claims in Central 
Aguirre Sugar Company v. The United States. No. K-325. 


Stock Transfer Stamp Tax, 1926 Act.—Schedule A-3 of 
Title VIII of the 1926 Act, imposing a tax on capital stock 
sales or transfers, “covers only acts or transactions by 
which an interest in a corporation or its property, or a 
right to acquire such interest, passes from one owner to 
another, and does not apply to acts or transactions which 
are not means of effecting a change of ownership or of 
enabling the accomplishment of that result. There is no 
passage or transfer of the title or ownership of a corporate 
interest where, on the exchange of stock in one corpora- 
tion for stock in another in carrying out a plan of reorgani- 
zation, the holder, after the exchange, has substantially the 
same interest which he had before.”—U. S. Circuit Court 
of Appeals, Fifth Circuit, in Shreveport-El Dorado Pipe Line 
Co., Inc., v. Mrs. Agnes B. McGrawl, Administratrix of the 
Succession of Jacob O. Bender, formerly Collector of Internal 
Revenue for the District of Louisiana. No. 6801. Reversing 
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the decision of the District Court, East. Dist. of Louisiana, 
involving a proposed transfer tax of $20,000. 


Transferees—Tax Liability—Warner Collieries Com- 
pany was liable as transferee and obligee of the Wolf Run 
Coal Company for 1918 and 1919 deficiencies of the latter 
company. In October, 1919, the Wolf Company sold all 
of its assets to the Warner Company for 7,500 shares of 
stock of the Warner Company, which shares were of 
greater value than the amount of the deficiencies, the 
Warner Company agreeing to pay any demands arising 
out of the Wolf Company’s liabilities. On November 1, 
1923, the Wolf Company was dissolved. In 1926 the Com- 
missioner sent 60-day letters to the Wolf Company pro- 
posing assessment of the 1918 and 1919 deficiencies, which 
letters reached Warner, a former director of the Wolf 
Company, and then vice president of the Warner Company, 
and Whitworth, secretary and treasurer of the Warner 
Company. Thereupon, Whitworth, signing as secretary 
of the Wolf Company, executed waivers under the seal of 
the dissolved Wolf Company. Later in 1926, in the name 
of the Wolf Company, he filed petitions with the Board. 
“We are of the opinion that appellant is not in a position 
to raise these questions [as to deficiency assessments being 
void, waivers being invalid, bar of statute of limitations, 
and lack of Board jurisdiction]. It is obvious that the 
execution of the waivers by Whitworth and Warner and 
the proceedings before the Board of Tax Appeals were 
not intended for the protection of the dissolved Wolf 
Company. It is just as obvious that they were intended 
to and did benefit the Warner Company. * * * Appelant 
was the real party in interest before the Board and it 
should not in a court of equity be permitted to complain 
of irregularities after it had in the name of the Wolf Com- 
pany received all the benefit that it was entitled to under 
its contract with the Wolf Company.”—U. S. Circuit Court 
of Appeals, Sixth Circuit, in The Warner Collieries Com- 
pany v. The United States of America. No. 6088. Decision 
of District Court, N. D. Ohio (Wolf Run Coal Company 
et al., Feb. 20, 1931) affirmed. 
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Transportation of Oil by Pipe Line, 1917 and 1918 Acts. 
—Where all the stock of a taxpayer corporation during the 
tax years 1917 to 1921 was owned by another corporation, 
which caused the taxpayer corporation to be organized for 
the purpose of purchasing and transporting oil, the tax- 
payer corporation was not bound in law to charge a higher 
rate for the transportation of oil for the owner company 
than was necessary to meet the expenses of operation. 
The corporate entities should not be disregarded and the 
intercorporation charges be considered as mere bookkeep- 
ing entries so as to make applicable provisions of section 
501 of the 1917 and 1918 Acts giving the Commissioner the 
right to use the tariffs of other companies as a basis of 
arriving at the tax “in case no charge for transportation 
is made.” 


Where during the said tax years, the pipe-line company 
made no charge for oil transportation for its parent com- 
pany or for another company, the above provisions of 
section 501 were applicable. The regular rates and tariffs 
of other carriers for like services for the “gathering” serv- 
ice and for trunk-line transportation, as determined by 
the Commissioner, should be applied rather than the lower 
rate charged these companies when a charge was made. 
It is found by the appellate court, however, that the oil 
transportation for the subsidiary involved both a gathering 
service and main-line transportation, and that the services 
for the other company involved only a “gathering” service. 
—U. S. Circuit Court of Appeals, Tenth Circuit, in Acel C. 
Alexander, Collector of Internal Revenue, v. Cosden Pipe Line 
Company, a Corporation. No. 665. Sept. term, 1932. Re- 
versing as to constructive rates and types of service, but 
otherwise affirming the decision of the District Court, 
West. Dist. of Okla., July 3, 1932. 


Trusts, Taxation of.—Where a widow elected to take 
under the will instead of claiming her dower interest under 
Massachusetts law, she was not a beneficiary under the 
will but a purchaser, and amounts paid her by the trustees 
are not deductible by the trust estate under Section 219 
(b) (2) of the 1926 Act.—U. S. Circuit Court of Appeals, 
First Circuit, in Katherine W. Atkins et al., Trustees v. Com- 
missioner of Internal Revenue. No. 2753. Oct. term, 1932. 
Unreported decision of Board of Tax Appeals affirmed. 


Petitioner on December 30, 1922, created three trusts, 
here designated as Trusts 1, 2, and 3. Ou August 6, 1923, 
he created two additional trusts here designated as Trusts 
4and 5. The income from all of these trusts and the prin- 
cipal, if necessary, was to be used by the trustee to pay 
premiums on insurance policies on petitioner’s life. The 
trusts were irrevocable and conveyed certain property to 
a trustee by which benefits were conferred upon relatives 
of petitioner, upon annuitants, and upon charities. Three 
of the trusts provided only for premiums on life insurance 
of the taxpayer. Two others included both life insurance 
policies and accident insurance policies. 


On the questions involved, the Court holds (1) Section 
219 (h) of the Revenue Acts of 1924 and 1926 relating to 
insurance trusts applies whether the trust is revocable or 
irrevocable; (2) that section of the law is not unconstitu- 
tional when applied to trusts created prior to the passage 
of the Revenue Act of 1924; (3) as to the trusts for the 
payment of life insurance policy premiums, the taxpayer 
divested himself of any beneficial interests in the insurance 
policies, retained no control over them or the corpus of 
the trusts, and the payment of insurance premiums re- 
sulted in no enrichment to him or his estate and to the 
extent that Section 219 (h) imposed a tax on such income 
it was violative of the constitution. As to the trusts from 
which income was to be applied to pay premiums on the 
accident insurance policies the taxpayer conveyed property 
on the understanding that part of the income was to be 
used to keep in force contracts by which he would receive 
definite payments in case of disability. The income used 
to pay premiums on the accident policies in the fourth and 
fifth trusts was income to the taxpayer; that part used 
to pay life insurance premiums was not so taxable on the 
same grounds as in the first three trusts—U. S. Circuit 
Court of Appeals, Eighth Circuit, in Frederick B. Wells v. 
Commissioner of Internal Revenue. No. 9191. Nov. term, 
1932. Reversing and remanding in part and affirming in 
part Board of Tax Appeals decision, 19 BTA 1213. 
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Waivers.—In an action in a Federal District Court for 
the recovery of taxes, the court has jurisdiction to deter. 
mine the validity of waivers. The defendant’s contention 
is held to be without merit that issues of fraudulent mis. 
representation and mutual mistake in connection with 
waivers are equitable in their nature and are cognizable 
only by a court of equity. Section 24 (20) of the Judicial 
Code “so plainly confers upon the courts the requisite 
jurisdiction to determine equitable issues as to leave no 
room for argument. * * * Under the statute conferring 
jurisdiction in such cases as the one at bar, the court has 
jurisdiction both at law and in equity.” 


For a fiscal year ending in 1918, the assessment period 
began to run only from the date of filing of a new return 
under the 1918 Act. * * * “in whatever sense the returns of 
1918 were to be considered in assessing subsequent tax, 
they must be regarded as only tentative returns.” Circuit 
Court decisions distinguished. 


Assessment waivers as to 1918 taxes signed in the name 
of a corporation by an individual as president and treasurer 
or as treasurer, and with the corporate seal affixed are 
held to have been valid, the evidence showing that there 
was no such misrepresentation, mutual mistake, or the lack 
of authority as to invalidate them.—District Court of the 
United States, West. Dist. of So. Carolina, in Clifton Manu- 


facturing Company, a Corporation, v. The United States. 
L-1498. 


Federal Tax Collection With Allocation of 
Share of Proceeds to the States 


(Continued from page 96) 


amendment and, in view of recurrent emergency 
requirements of the national Government, could 
scarcely hope for serious consideration. There seems 
to be a general impression that to establish a system 
of Federal-administered, state-shared taxes, a con- 
stitutional amendment would be necessary. Those 
who have studied the question closely, however, 
point out the curious lack of a method for obtaining 
a judicial review of the validity of Congressional 
appropriations. It is possible that: such a system 
might go untested because of this lack, especially if 
Congress refrained from earmarking the proceeds 
of a given tax to be spent for a particular purpose. 
If and when the question is brought before the 
court, it is possible that the “welfare” clause might 
be found to sanction such an arrangement.‘ 


In conclusion, I would say that in my opinion the 
record which has been made by the credit device in 
the direction of greater uniformity and lessened 
competition in the field of death duties is sufficiently 
good to justify a trial in connection with other taxes 
and it would be unfortunate if, in striving for 
Federal-collected, state-shared taxes, an opportunity 
to extend use of the credit device should be lost. 
The French have this proverb: Le mieux est ’ennemi 
du bien. 


Rulings of the Bureau of Internal Revenue 
Income and Estate Taxes 


Banks—Income Not Reduced to Possession.—Where a bank, which 
keeps its books on the cash receipts and disbursements basis, sets up 2 
reserve each month for the estimated amount of interest due on sav- 
ings accounts, known as “time deposits,” the accrual of interest in the 
so-called reserve account does not constitute such interest a deductible 
item. The bank may deduct only the amount of interest actually cred- 
ited to the accounts of its time depositors, and the depositors must 
report such interest as income.—G. C. M. 11348, XII-5-6008 (p. 1).. 

Civil Service Employees of the United States—Gross Income.—Since 
the effective date of the Act approved May 22, 1920, officers and em- 


*Unpublished manuscript by Mr. Irving Bull. 
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ployees in the civil service of the United States have been required to 
report as taxable income the amount of the compensation received by 
them for their services, plus the amount deducted for retirement pay 
(T. D. 3112, C. B. 4, 76). 


There is no change in the procedure to be followed for the taxable 
year 1932, during which the compensation of certain officers and 
employees in the civil service was decreased in accordance with the pro- 
yisions of the Act approved June 30, 1932 (Public, No. 212—, Seventy- 
second Congress, H. R. 11267, 47 Stat., 382). Under section 205 of 
that Act the retirement deduction authorized by law to be made from 
the salary, pay, or compensation of officers and employees is based on 
the regular rate of salary, pay, or compensation instead of on the rate 
as temporarily reduced under the provisions of that Act. 


Accordingly, for the taxable year 1932 officers and employees in the 
civil service of the United States shall report in their income tax re- 
turns the actual amount of the reduced compensation received, plus the 
amount deducted for retirement purposes.—Mim. 3995, XII-4-5998 (p. 1). 


Depletion.—In 1927, the taxpayer acquired, in exchange for a portion 
of its common and preferred stock, 94 per cent of the properties of an- 
other corporation. ‘This acquisition was held to constitute a nontaxable 
reorganization under Section 203(b)3 of the Revenue Act of 1926, with 
the result that the basis of the properties to the transferee was the same 
as that of the transferor. Included in the acquisition were undeveloped 
leaseholds carried by the transferor at a cost of 2!4% dollars, of which 
x dollars represented accumulated delay rentals. The delay rentals were 
payments required in the leases to be paid annually by the lessee during 
the period before they became productive. 


Held, the taxpayer as lessee may not capitalize delay rentals on the 
theory that they form a part of the consideration naid to the lessor for 
granting the lease. Delay rentals may not be capitalized as incidental 
expenses within the purview of Article 223 of Regulations 69. Delay 
rentals, under the facts in the instant case, may be treated as carrying 
charges on unproductive property and form part of the taxpayer’s basis 
for gain or loss purposes under Article 1561 of Regulations 69 and Ar- 
ticle 561 of Regulations 74. Under these articles the taxpayer had an 
election prior to the amendment of Article 561 of Regulations 74 to 
capitalize carrying charges on unproductive property and add them to 
its basis. The instant taxpayer may include in its basis the delay rentals 
which were capitalized by its predecessor. (Applicable under Rev. Acts 
of 1921, 1924, 1926, and 1928).—G. C. M. 11197, XII-4-5999 (p. 3). 


Depreciation.—A mere diminution of profits resulting from competi- 
tion even when changes in the art, etc., are involved, does not give rise 
to an obsolescence deduction, where there is no reasonable probability 
that the assets will not be continued in service during their normal use- 
ful life in the business or trade for which they were originally designed. 
—G. C. M. 10860. XII-6-6016 (p. 2). 


Interest upon State Obligations.—Where property is sold on a de- 
ferred payment plan and the contract of sale does not provide that any 
part of the deferred payments is interest, no part of such payments may 
be considered as interest. The difference between the cash price and the 
deferred payment price of an article is not interest or discount.—lI. T. 
2674, XII-6-6017 (p. 5). 


Oil and Gas Wells—Percentage Depletion.—In the case of a bonus 
s for an oil or gas lease, received before the property covered by the lease 

became productive of oil or gas, percentage derletion is allowable if at 
the time the bonus was received the future production of oil or gas from 
the property was practically assured, or the property became productive 
during the taxable year.—G. C. M. 11384, XII-3-5988 (p. 2). 


Railroads—Liability Adjustments to Conform to Recapture Payments. 
—Adjustments of the tax liability of carriers in accordance with Section 
1107 of the Revenue Act of 1932 to conform with the final action taken 
by the Interstate Commerce Commission in the determination of “re- 
capture” income under Section 15(a)6 of the Interstate Commerce Act 
as amended by the Transportation Act of 1920: 


(1) No refund or credit may be allowed under Section 1107 of the 
Revenue Act of 1932 for any taxable year which has been finally closed 
by agreement under section 1106(b) of the Revenue Act of 1926, or 
Section 606 of the Revenue Act of 1928. 


(2) A claim for refund or credit pronerly filed under Section 1107 of 
the Revenue Act of 1932 may be the basis for suit for recovery of an 
overpayment determined as therein provided: 


(a) Where the tax liability for the year involved has not been finally 
closed by agreement under Section 1106(b) of the Revenue Act of 1926, 
or Section 606 of the Revenue Act of 1928; 


(b) Where the tax liability for the year involved has been closed in 
the Board of Tax Appeals, either with or without review by an appel- 
late court; and 

(c) Where the tax liability for such year has been closed in the courts. 


(3) Where tax liability for a given year is to be closed in the Board 
of Tax Appeals either with or without review by an appellate court, or 
where such tax liability is to be closed in the courts as the result of 
some form of agreement between the Bureau and the taxpayer (one of 
the elements of which is the proper adjustment for “recapture” income 
under Section 15(a) of the Interstate Commerce Act), such an agree- 
ment as to “recapture” liability should be incorporated in a closing 
agreement under Section 606 of the Revenue Act of 1928 prior to the 
tme when the tax liability for the year in question has been finally 
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determined by the Board of Tax Appeals or by the courts, so that no 
basis for a claim or suit for refund based upon a subsequent_redetermi- 
nation of “recapture” liability by the Interstate Commerce Commission 
will exist.—G. C. M. 11266, XII-3-5989 (p. 3). 


Rates of Exchange—Dec. 31, 1932.—The following rates of exchange 
are accepted by the Bureau of Internal Revenue as the current or 
market rates of exchange prevailing as of December 31, 1932: (I. T. 
2673, XI1-4-6006 (p. 2). 


Value in 

terms of 

United 

: States 

Country or city. Monetary unit. money. 
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Taxes—Deductions from Gross Income.—The taxpayer, a domestic 
corporation, is a majority shareholder of a Canadian corporation. In 
1930 the taxnayer received royalties and dividends from its Canadian 
subsidiary. Both corporations use the accrual method of accounting. 
The taxpayer accrued as of December 31, 1930, the direct income taxes 
payable by it to Canada on the royalties received, and the Canadian 
subsidiary accrued the taxes on its 1930 income, from which income a 
part of its 1930 dividends were paid. Both taxes were accrued at the 
rate of 8 per cent under the law then in force. In 1931 Canada amend- 
ed its income tax law and increased the rate to 10 per cent, such rate 
being retroactive and applicable to 1930 income. 


The Canadian tax here involved should be treated as having accrued 
at the 10 per cent rate provided in the 1931 amendment, and as having 
accrued, both for deduction and credit purposes, as of December 31, 
1930.—I. T. 2675, XII-6-6018 (p. 6). 


Sales and Miscellaneous Taxes 


Admissions.—It appears that a charitable organization purchases from 
a theater a number of seats and pays therefor the ordinary price fixed 
by the theater. All of the proceeds from this sale inure to the benefit 
a the theater. The charitable organization then sells the seats for a 
sum in excess of the price paid and this excess inures exclusively to the 
benefit of the charitable organization. 


The question presented is whether the tickets are subject to tax when 
sold to the charitable organization by the theater and whether the excess 
charges are subject to tax when the tickets are again sold by the char- 
itable organization to subscribers. 


In this case all the proceeds from the sale of the tickets by the 
theater, a nonexempt organization, were exclusively for the benefit of 
the theater and hence such sale is subject to tax. the exemption relat- 
ing to charitable organizations not being applicable. 


When the tickets are resold by the charitable organization all the 
proceeds of the excess charges inure exclusively to the benefit of the 
charity, an exempt organization, and hence such excess charges are 
exempt from tax, even though amounts paid for the admissions proper 
are taxable under Section 500(a)1. See example (3), Article 12, Regu- 
lations 43.—S. T. 631, XII-4-6005 (p. 18). 


Automobiles, etc.—Fire trucks and fire-fighting apparatus are not in 
themselves subject to tax under the Revenue Act of 1932. However, 
the tires used thereon, as well as spark plugs, storage batteries, leaf 
springs, coils, timers, and tire chains, unless purchased direct from the 
manufacturers thereof by a state or its political subdivision. are not ex- 
empt from tax. They are specifically taxed by Section 602 and 606(c) 
of the Revenue Act of 1932.—S. T. 626, X1I-3-5994 (p. 19). 


Bonds, Sale and Transfer of—Stamp Tax Liability Imposed bv Sched- 
ule A, Title III of the 1926 Act as Amended by Section 724 of the 1932 
Act.—(1) A transfer of bonds by executors of an estate to themselves 
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as seoliuney trustees is taxable; (2) The transfer of a bond held by x 
as trustee for A to an account where X is trustee for B is taxable; (3) 
a transfer from a decedent to the executor of his will is not taxabj. 
because it is effected wholly by operation of law; (4) a transfer of 
bonds from A to X as trustee for A under a revocable trust is taxable: 
(5) upon revocation of a revocable trust, the transfer of bonds fron, 
the name of a trustee to the name of trustor, constitutes a taxable trans. 
fer of legal title; the situation is not changed in either of the fore oing 
Pty e i fact that the trust may be irrevocable.—S. T. 632, Xie 

p. . - 


_ Checks.—The tax imposed by Section 751 of the Revenue Act of 19} 
is not applicable to instruments drawn by members of the boards of qj. 
rectors of school districts in Kansas acting in their official capacitig 
in the disbursement of public funds. 


On the other hand, checks drawn against receipts which are not 
strictly public funds but which are deposited in separate accounts an( 
expended under the supervision of the school board for social, recre. 
ational, or extra curriculum activities, etc., such as receipts from school 
or class entertainments, athletic contests, cafeterias, school bands, dona. 
tions, etc., would not come within the exemption accorded checks drawn 
against public funds, and are, therefore, taxable under Section 751 oj 
the Revenue Act of 1932.—S. T. 630, XII-4-6004 (p. 17). 


Discounts and Adjustments.—Trade discounts are ordinarily discounts 
granted unconditionally by the seller at the time of sale by reason of the 
purchase in wholesale lots or for similar reasons. For instance, a many. 
facturer may sell an article at retail for $1, but he will sell the sam 
article at wholesale for 40 per cent off the retail price, or 60 cents. This 
40 per cent trade discount may properly be deducted from the list price 
on wholesale sales before computing the tax where it is unconditionally 
allowed at the time of sale.—S. T. 628, XII-3-5996 (p. 20). ' 


Furs.—Article 24 of Regulations 46, approved June 18, 1932, is amend. 
ed by T. D. 4361, XII-5-6014 (p. 17) to read as follows: 


“Art. 24. Scope of tax.—The tax is imposed upon the sale by the 
manufacturer of (1) articles made of fur on the hide or pelt and (2) 
articles of which fur on the hide or pelt is the component material 
of chief value. 


“The tax is not confined to the sale of articles of fur used as 
wearing apparel but also attaches to articles susceptible of other uses, 
such as rugs, robes, etc. Raw fur is not subject to tax. 


“The tax attaches to the sale by the manufacturer of any article 
if such article is made of fur on the hide or pelt, or if the component 
material of chief value of such article is fur on the hide or pelt. To 
determine whether fur is the component material of chief value, the 
respective values of the various materials, includirig the fur should 
be compared. The comparison should be made immediately prior to 
the assembling of the materials after they have been completely pre. 
pared and nothing remains to be done to make the completed article 
except assembling the component parts. Labor charges for assem- 
bling the fur or other materials shall not be taken into consideration 
in determining the value of the fur or other materials. If the fur 
is not exceeded in value by any other single material, the fur is 
considered the component material of chief value and the sale price 
of the completed article is subject to the tax. 


“In the case of fur-lined gloves. the value of the fur lining at the 
time it is ready for assembly with a leather shell or other outer 
casing, shall be compared with the value of such leather shell or 
outer casing immediately prior to assembly with the fur lining. The 
tax will attach to the sale of the completed glove if it is found that 
the value of the fur lining exceeds the value of the leather shell or 
casing immediately prior to assembly. 


“Fur collars, fur cuffs, fur trimmings, fur linings for gloves and 
similar completed articles of fur are taxable when sold by the manu- 
facturer thereof even though to be incorporated into other articles 
of which fur is not the component material of chief value. (For 
credit provisions see articles 26 and 71.)” 


Passage Tickets—Taxability—The welfare department of the State 
of is paying the transportation for the return of indigent aliens 
to the country of their nativity. 

The welfare department consists of various commissions. It was cre 
ated by acts of the legislature of, and is supported by, the State. The 
welfare department being controlled and supported by direct appropria- 
tions of the State, and the care of indigent persons being an essential 
governmental function, it is held that the sale of passage tickets to such 
department is not subject to the tax imposed by Schedule A-5 of Title 
VIII of the Revenue Act of 1926. as amended by Section 442 of the 
Revenue Act of 1928.—S. T. 635, XII-6-6022 (p. 12). 





Radio Receiving Sets.—Section 607 of the Revenue Act of 1932 in- 
poses a tax, not on radio receiving sets, but on chassis, cabinets, tubes. 
reproducing units, power packs, and phonograph mechanisms suitable 
for use in connection with or as part of radio receiving sets, or combi- 
nation radio and phonograph sets, including in each case parts or a 
cessories sold therewith. 


A radio cabinet is an article subject to tax as such and may not be 
sold under an exemption certificate at any time, since it can not be us 
as a component part of any other article taxable under section 607 of 
under any other section of the Revenue Act of 1932. 


The mere insertion of a shelf in a completed cabinet or the cutting 
of holes to fit the dials and controls of a radio chassis is not a mant: 
facturing process, and the fact that the cabinet will be so treated wil 
not permit the purchase of a cabinet under an exemption certificate. 


The term “chassis” includes all types of radio receiving apparatus. 4 
tuning unit, or a tuning unit and amplifier, may be a chassis. Ordinar- 
ily the combination of tuning unit, amplifier, and power pack is consid- 
ered a chassis, but in some instances a chassis includes all of the parts 
of a radio receiving set except the cabinet. 


The term “reproducing units” includes all apparatus for the amplifi 
cation or reproduction of sound suitable for use as part of, or wit!, 
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radio receiving sets or combination radio and phonograph sets. A loud 
speaker is a reproducing unit. An amplifier is also a reproducing unit. 
Any assembly of which a loud speaker or an amplifier is the major 
component part is a reproducing unit in its entirety and the entire sale 
price is subject to the tax in question. 

The term “power packs” includes all devices which are suitable for 
converting ordinary commercial or domestic voltage into electric current 
suitables for operating radio receiving sets or combination radio and 
phonograph sets. For example, a combination A & B eliminator is a 
power pack.—S. T. 629, XII-4-6003 (p. 16). 















Soft Drinks.—Spring water, whether plain or carbonated, sold in bot- 
tles or other closed containers at over 12%4 cents per gallon, is taxable 
under Section 615(a)5 as a mineral or table water. 


Plain carbonated water is frequently sold in bottles or syphons under 
the name of seltzer water, for drinking purposes. When so sold it is 
considered an artificial mineral or table water and taxable under Sec- 
tion 615(a)5, if sold for more than 1214 cents per gallon by the bottler 
S or producer. 


Some soda fountain proprietors do not have carbonating machines 
and do not use carbonic acid gas 1n tanks or drums. Their practice is 
to purchase from producers of, or dealers in, carbonic acid gas 10-gallon 
tanks of carbonated water and to use the same at the soda fountain in 
dispensing drinks. Reports reaching the Bureau indicate that a large 
portion of the carbonated water sold in 10-gallon tanks to soda fountains 
does not sell for more than 12% cents per gallon, and that it is not 
feasible for individual consumers to purchase it in that form for drinking 
purposes. 


Under similar provisions of the Revenue Act of 1921, seltzer water 
sold in bottles for more than 12% cents per gallon was taxed as a min- 
eral or table water, while carbonated water sold in tanks to soda foun- 
tains was taxed on the carbonic acid gas used in making such water. 
' The Bureau adheres to the position so taken under the Revenue Act of 
1921.—S. T. 628, XII-3-5996 (p. 20). 


S. T. 568, XI-46 (p. 19), provides that a manufacturer of carbonated 
beverages taxable under Section 615(a)(1),. (3), or (5) of the Revenue 
Act of 1932 may take credit for the amount of tax paid upon the car- 
bonic acid gas used in producing such beverages. 


This credit applies only in those cases where the finished beverage is 
subject to tax; that is, where the beverage is directly manufactured, 
compounded, or mixed by the use of concentrate, essence, or extract, 
without passing through the stage of a finished or fountain sirup, as 
distinguished from those beverages produced from a finished or foun- 
tain sirup. The beverages produced from finished or fountain sirups are 
not as such subject to tax but the tax is levied upon the sirup and also 
upon the carbonic acid gas used in producing such beverages. Section 
615(a)(1), (3), and (5) imposes taxes upon three classes of carbonated 
beverages and only manufacturers producing such taxable beverages 
are entitled to a credit for any tax paid by the carbonic acid gas manu- 
facturer or dealer on that portion of the gas used in the further manu- 
facture of the taxable beverages, as outlined in Section 621(a)1 of the 
Revenue Act of 1932. 


A manufacturer who produces carbonated beverages, which are not 
subject to tax as such, by using taxable finished or fountain sirups is 
not authorized by the provisions of section 621(a)1 to take credit for the 
amount of tax paid on the carbonic acid gas used in the production of 
such beverages, nor may he purchase carbonic acid gas tax-free under 
Section 620 for such use.—S. T. 633, XII-6-6020 (p. 11). 





































Telegraph, Telephone, Radio, and Cable Facilities—Where telegraph 
facilities are subscribed for by the Government there is no way by which 
the telegraph company can distinguish private messages originating at 
such points from official messages, and, therefore, all messages transmit- 
ted from such — are treated as official and the governmental agency 
is billed accordingly. 

Under the rulings of the General Accounting Office. where telegraph 
facilities are subscribed for by the Government for official use, the ac- 
countable officer of such agency is required to collect the regular charges 
in all cases where unofficial messages are sent for private individuals. 


As the accountable officer of the governmental agency involved is the 
only person who can distinguish private and official messages, and since 
such officer collects the charges from the individuals liable therefor, the 
same officer should also be required to cdllect the tax on such private 
messages and to report and pay the tax so collected to the collector of 
internal revenue for the district in which the principal place of business 
of the telegraph company in question is located. 


In all such cases the telegraph company may, for the purpose of its 
records, treat all messages originating at such points as though they 
are official and exempt from tax and let the accountable officer of the 

nited States at such point assume full liability for collecting and 
reporting the taxes on all unofficial messages. 


This ruling is in accord with General Regulations No. 40, Supple- 
ment No. 3, issued by the Office of the Comptroller General of the 
United States under date of October 28. 1932, which holds accountable 
officers of the United States responsible for collecting and reporting 


tax on all amounts collected by them for unofficial messages.—S. T. 634, 
XII-6-6021 (p. 12). 





























Tires and Inner Tubes.—In the case of so-called mileage contracts 
etween a rubber company and a tire and rubber company and bus 
companies under which (1) the rubber companies, as manufacturers, 
agree to furnish tires and tubes to operators of buses at a specified 
fate per mile; (2) the manufacturer also agrees to service the tires and 
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retains title thereto; (3) the operator of the buses agrees, upon ter- 
mination of the contract, unless a new contract is entered ito, to 
purchase the tires on the basis of the manufacturer’s price list, less 
the amount already paid under the mileage contract; (4) in the case 
of damage by accident, abuse, or fire, the cost of repair is to be borne 
by the bus company; (5) and in the case of destruction by accident, 
pe Bony or fire the bus comparty is to be charged at the manufacturer’s 
list price, less mileage paid—tires and tubes covered by the contracts 
are leased within the intent of the Revenue Act and are taxable and the 
tax is on the manufacturer. 


The provision of Section 625 (a) of the Act, as amended, making 
the vendee, rather than the vendor, liable for the tax in certain con- 
tingencies, applies only where the contract made prior to May 1, 1932, 
neither permits nor prohibits addition of the tax to the amount to 
be paid under the contract.—G. C. M. 11410, XII-3-5993 (p. 17). 





Municipal Finance and Taxes 


(Continued from page 89) 


bering that the valuation has been reduced to 
$80,000,000, we find by a simple mathematical cal- 
culation that this single year’s adventure in the 
realm of imagination has increased the tax rate from 
$30 to $45 per thousand. 


Recently the new Board of Tax Appeals in Mas- 
sachusetts has reduced numerous assessments sub- 
stantially more than 20 per cent, and while the 
majority of taxpayers have not appealed, the per- 
centage has been highest among the larger taxpay- 
ers, and their success will undoubtedly encourage 
more to do so. The figure of 20 per cent can there- 
fore not be regarded as altogether fantastic. 


I am well aware that numerous objections will be 
made to this reasoning. It will be argued that not 
all of the appeals will be reached and disposed of in 
a single year, and that consequently the refunds will 
be smaller and the reduction in the debt limit fur- 
ther postponed. But for every dollar of abatement 
that is delayed a year, there will be another dollar 
added for the next year, as it is not in the nature of 
assessors to reduce the valuations pending contested 
appeals; and when the reckoning does come, it will 
be just so much the worse. Likewise, for every post- 
ponement in the reduction of the debt limit will come 
an increase in the portion of future appropriations 
which must be raised by current tax levies when once 
the appellate body has acted. 


It will also be argued that every year is a new 
deal, and the assessors may once more inflate the 
valuations and increase the borrowing capacity. A 
very little reflection will make it plain that, if the 
appellate body is on the job, such a course would be 
an invitation to complete disaster within a compara- 
tively short time. 


A more specious objection is that a certain amount 
of revenue must be raised, and if it is necessary to 
raise it in part by artificial valuations the fact should 
be recognized. To this the author makes bold to 
reply that in the long run such amounts of revenue 
from the corresponding amounts of property neither 
must nor can be raised. Consider, for example, what 
the commitments made in the imaginary case actual- 
ly represented in terms of the actual value of the 
property taxed. This showed an annual levy of 4% 
per cent of the total wealth, or very close to 5 per 
cent. If we stop to realize that the average home 
owner takes the larger part of his adult life, say 
twenty years, to complete the ownership of his home 
after starting with a substantial equity, it requires 
little imagination to picture the time when tax re- 
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quirements will take more than he can earn above 
bare living requirements, and every community will 
be reduced to the present state of Chicago, or that 
of certain Florida cities after the collapse of the land 
boom. That is the answer. 


To summarize, the recent device of inflating prop. 
erty valuations in order to raise the debt limit threat. 
ens an early crisis in municipal government, with 
consequent disastrous effects on many taxpayers, 
To afford at least a partial remedy, certain steps are 
available, among which are the following: 


1. Scientific revision of municipal borrowings, 
with a view to arranging retirements accord- 
ing to the life of the improvements. 


2. More careful selection of public officials 
through study of candidates and intelligent 
use of the franchise. 


3. Detailed analysis of municipal undertakings, 
particularly public welfare projects, followed 
by abandonment of some and further safe- 
guards for the remainder. 


It is not to be supposed that the carrying out of 
the program suggested will produce a Utopian state, 
and the first suggestion has already been realized to 
a considerable extent by some communities. How- 
ever, the suggestions themselves are undoubtedly 
worth trying, and within a very short time some- 
thing must be done if we are to prevent a great 
deal of trouble. 


Significant Decisions of the Board 
of Tax Appeals 


_ Business Expense.—Interest and taxes paid by the peti- 
tioner on the cooperative apartment in which he lived are 
not deductible as interest and taxes, as they represented 
liabilities of the corporation, payable by.the petitioner un- 
der his leasing contract as rent. He leased for a period of 
100 years a residential apartment in a building owned by 
the lessor corporation, which corporation maintained and 
operated the building. As a part of the consideration for 
the demise and lease of said apartment petitioner agreed 
to and did pay his proportionate part of the annual interest 
and taxes on the apartment building, apportioned among 
the lessees on the basis of stock ownership in the corpo- 
ration.—Charles R. Holden v. Commissioner, Dec. 7895 
[C. C. H.j, Docket Nos. 55486 and 62198. 


Capital Costs.—When a corporation that has just ac- 
quired all the stock of its predecessor pays attorney’s fees 
in 1927 for services rendered prior to its incorporation, such 
fees are not deductible as operating expenses during its 
first taxable period, since they represent capital costs incurred 
in acquiring the stock of the predecessor.—Pidgeon-T homas 


Iron Company v. Commissioner, Dec. 7899 [C. C. H.], Docket 
No. 46093. 


Closing Agreement, Effect on Net Loss Deduction—Bad 
Debts.— Where tax liability for a given year has been deter- 
mined on the basis of a petitioner’s agreed net income and 
the parties have entered into a closing agreement under 
the provisions of section 606 of the 1928 Act, the petitioner 
may prove a net loss in such year for the purpose of reduc- 
ing its tax liability in a subsequent year. “The limitation 
effected by such agreement bars only the reopening of tax 
liability for the year covered thereby and in no way estops 
the petitioner from pleading and proving any fact over- 
looked in such year but related to the tax of a subsequent 
year. To hold otherwise would permit the perpetuation 
of an error to affect tax liability for subsequent years, 4 
result quite as likely to be prejudicial to the revenue as 
beneficial to taxpayers and one which, in our opinion, was 
not within the intention of Congress when section 606 of 
the Revenue Act of 1928 was enacted.” 
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(2) Note received by a Minnesota corporation in pay- 
ment of its capital stock is not deductible in the fiscal year 
ended June 30, 1926, when the State statute of limitations 
had run against the note. “The running of the statute of 
limitations does not extinguish a debt or render it worth- 
less, but merely provides the debtor with an affirmative 
defense which may be pleaded against forcible collection. 
Bank of the United States v. Dotnally, 8 Pet. 361; Leo Stein, 
4B. T. A. 1016; Warner L. Colvert, 6 B. T. A. 623; and 
Ralph H. Cross, 20 B. T. A. 929.” Nor is it deductible in the 
following year when the maker died, though in Minnesota 
the executor of an estate can not waive the statute 
of limitations. The statutes of Minnesota provide 
that “stock shall not be transferred upon the books 
of the corporation while any installment thereon remains 
delinquent nor while any indebtedness of the record holder 
thereof to the corporation remains unpaid.” This statutory 
provision is sufficient to create a lien in favor of the corpo- 
ration which may be enforced in equity.—W. C. Mitchell Co. 
v. Commissioner, Dec. 7907 [C. C. H.], Docket No. 49986. 


Corporation Income.—(1) Where a corporation in 1927 
executed a contract of sale for a large quantity of its capital 
assets upon which it was paid a part of the purchase price 
in cash, and subsequently it transferred such assets to trus- 
tees who completed the sale by delivery of the assets to the 
purchaser and collection of the purchase price, it is held 
that the profits of the sale and income from the corpus, 
pending liquidation, constituted income of the corporation 
for 1927, 1928, and 1929. The original transaction did not 
constitute “an option contract as contended for by the 
petitioner but an executed sale which gave the purchaser 
vested property rights in the assets.” “The record does 
not support any theory of a sale made by the trustees, or 
that they acquired any rights in the trust corpus which 
they could have sold other than in accordance with the 
trust instrument which they were bound to obey.” 


(2) Deduction of organization expense in 1925 is denied 
for 1929 when the petitioner alleged that it ceased to exist 
as a body corporate by reason of its failure to pay the 
State (Delaware) corporation tax, no evidence to sustain 
this contention being introduced.—Northwest Public Utilities 
Securities Corporation v. Commissioner, Dec. 7893 [C. C. H.], 
Docket Nos. 54758 and 59366. 


Dividend Distinguished from Gift—Where a corporation 
canceled certain indebtedness of its president and principal 
stockholder in 1925, at a time when it had a substantial 
surplus and when the debtor was solvent, the amount of 
such canceled indebtedness is taxable to the debtor as a 
dividend and is not a gift—F. W. Fitch v. Commissioner, 
Dec. 7918 [C. C. H.], Docket No. 45552. 


Federal Estate Tax.— Where by will a remainder was left 
to certain charities after the death of a daughter without 
issue, and prior to the death of the decedent an operation 
had been performed upon the daughter which rendered her 
incapable of childbearing, the law nevertheless assumes 
that she may bear children and thus defeat the charitable 
remainder; therefore the Commissioner did not err in deny- 
ing a deduction under Section 303 (a) (3) of the 1926 Act.— 
Guaranty Trust Co. of New York, Beckie Florence Bloch, 
Linda B. Hiller and Ludwig Scholem, as Executors of the 
Estate of Arthur Bloch, v. Commissioner. Dec. 7904 
[C. C. H.], Docket No. 45500. 


The respondent’s inclusion in the gross estate of the de- 
cedent of the value, in excess of $5,000, of gifts made within 
two years prior to the decedent’s death, does not relieve 
the petitioners of the burden of proving that the gifts were 
not made in contemplation of death. The decision of the 
Supreme Court in Heiner v. Donnan, 285 U. S. 312, that the 
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conclusive presumption provision contained in Sec- 
tion 302 (c) of the 1926 Act is unconstitutional, affords no 
basis for shifting the burden of proof, but entitles the peti- 
tioner to show that the transfers, whenever made were not 
in fact made in contemplation of death.—J. Bertram Lippin- 
cott and Bertha Lippincott Coles, Executrix of the Estate of 
Walter Lippincott, v. Commissioner, Dec. 7924 [C. C. H.], 
Docket No. 49233. 


Losses.—Loss disallowed bank on transfer of its assets 
to trustees, where the transfer was to a trustee in further- 
ance of a plan to reopen the bank. The bank suspended 
and a bank examiner authorized reopening on condition 
that stockholders surrender their stock for reissue and sale, 
for which they were to receive the nonbankable assets. 
These were transferred to trustees in 1927 on condition that 
the new bank might at any time within two years have un- 
restricted right to take out and put back any assets it 
desired in working out its recapitalization needs. It is 
held that the power of control so reserved prevented a 
present transfer which would be a disposition on which a 
loss could be claimed.—Louisa County National Bank v. Com- 
missioner, Dec. 7897 [C. C. H.], Docket No. 47273. 


Voluntary surrender in 1926 of certain promissory notes 
to issuing corporation did not result in deductible loss, 
where the notes were not shown to be worthless when 
surrendered to the maker and cancelled. “We have con- 
sistently held that the voluntary cancellation or forgive- 
ness of indebtedness does not give rise to a deductible loss 
and in the case of a stockholder who forgives debts due 
from a corporation, the amount is to be regarded as addi- 
tional capital contributions and added to the basis for com- 
puting gain or loss upon subsequent disposition of his 
stock.”—Johnson, Drake & Piper, Inc. v. Commissioner; Fed- 
eral Building Realty Corp. v. Commissioner, Dec. 7898 
[C. C. H.], Docket Nos. 4134, 4135, 44098. 


Net Loss.—Parent company of an affiliated group 
changed its accounting period from a calendar year to a 
fiscal year ended June 30, filing a return for the period 
January to June 30, 1929. For this period a consolidated 
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return was filed, including income of the subsidiary from 
November 1, 1928, to June 30, 1929. The net income of the 
subsidiary was arrived at by deducting from its income for 
that period a statutory net loss for its fiscal year ended 
October 31, 1927. In determining the net income of the 
subsidiary in the consdlidated return the income from 
November 1 to December 31, 1928, was offset by an equal 
amount of the 1927 net loss. The parent in making the 
consolidated return for the fiscal year ended June 30, 1929, 
sought to deduct the remainder of the net loss of the sub- 
sidiary. It is held that such consolidated return was lim- 
ited under Article 14, Regulations 75 to the period January 
1, 1929, to June 30, 1929, and petitioner’s subsidiary whose 
fiscal year ended October 30, 1928, was required to file a 
return for the period November 1, 1928, to December 31, 
1928, which period constituted its “third taxable year” in 
the application of a net loss sustained by it in 1927.— 
Wishnick-Tumpeer, Inc. v. Commissioner, Dec. 7902 
[C. C. H.], Docket No. 59892. 


Profit from Debt Cancellation. —Where, in 1928, the peti- 
tioner transferred to its principal creditor certain real estate 
in consideration of the cancellation of its indebtedness to 
said creditor, which indebtedness was in excess of the peti- 
tioner’s net equity in said property, the transfer of said real 
estate constituted a sale upon which the petitioner realized 
taxable profit in an amount equal to the difference between 
the depreciated cost of said real estate and the total amount 
of the canceled indebtedness.—Dallas Transfer & Terminal 
Warehouse Co. v. Commissioner, Dec. 7921 [C. C. H.], Docket 
Nos. 51536, 60182. 


Transferee Liability—Where the sole stockholders of a 
corporation sold its assets to another corporation and pay- 
ment in stock of the buying corporation was made directly 
to the stockholders of the corporation whose assets were 
sold transferee liability was incurred by stockholders of the 
latter corporation —E. H. Dobrin v. Commissioner, Dec. 
7901 [C. C. H.], Docket 28086. 


Trusts.—Where the petitioners, husband and wife, were 
the settlors of separate trusts, each conveying certain prop- 
erty owned by the settlor to a trustee and making the other 
the beneficiary of said trust and where it was provided in 
each of said trust instruments that the settlor could revoke 
said trust only by obtaining in writing the consent of the 
beneficiary, gains and profits resulting from sale of the 
trust corpus and income from dividends paid on stocks held 
as a part of the trust corpus are taxable to the trust and 
not to petitioners, because such amounts are not income 
to the petitioners as the “grantor of a revocable trust” 
within the meaning of Section 219 (g) and (h) of the Revenue 
Act of 1926 and sections 166 and 167, Revenue Act of 1928. 
—Margaret A. Holmes v. Commissioner, Dec. 7909 [C. C. H.], 
Docket Nos. 48631, 51473, 51570, 53394, 53395. 


Extension of Rebate of Federal 
Taxes to the States 


(Continued from page 94) 


rights of the parties, as it is a practical question as 
to how best may the result be obtained. 

The proper method to be pursued must be deter- 
mined with reference to the nature of each tax. Sales 
taxes, in general, should be imposed and collected by 
the Federal Government, either with an allocation 
of a portion of the revenue to the states divided upon 
the basis of sales, if such basis can readily be deter- 
mined; or, if not, upon the basis of population. 

Income taxes, whether personal or corporate, and 
estate taxes, can best be dealt with by allowing a 
deduction of a certain percentage for state taxes 
actually imposed and paid. 

Property taxes and licenses belong to the state and 
should be dealt with by the state exclusively. 

Here, then, is a broad question filled with impor- 
tance for the American people. We must dissociate 
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from it any attempt to work out a scheme of political 
aggrandizement for any particular collecting bureay, 
The country is tired of the increase in office-holders, 
and wants a decrease. The people are insisting that 
where that decrease can be secured through having 
one of the branches of the government assume a duty 
for the others which, in the nature of things, it is bet- 
ter fitted to render, it shall be done. 


The question then arises as to whether this plan 
is constitutional. 


In M’Culloch v. The State of Maryland, 4 Wheaton, 


page 421, it was stated by Chief Justice Marshall, as 
follows: 


We admit, as all must admit, that the powers of the 
government are limited, and that its limits are not to be 
transcended. But we think the sound construction of the 
constitution must allow to the national legislature that 
discretion, with respect to the means by which the powers 
it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to it, 
in the manner most beneficial to the people. Let the end 
be legitimate, let it be within the scope of the constitution, 
and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but con- 


sistent with the letter and spirit of the constitution, are 
constitutional. 


This wholesome truth is broad enough to cover 
the Doughton resolution, if by so doing, one of the 
most stable sources of revenue for the Federal Gov- 
ernment can be protected. It is broad enough to 
cover a similar arrangement with reference to the 
gasoline tax, and the answer which the Supreme 
Court has given in the estate tax would doubtless 
be given again if a deduction provision is inserted 
into the Federal income tax. 


All of these changes cannot take place until the 
Federal Government has balanced its budget. But 
when this balancing has taken place, these changes 
should be considered and adopted, until they have 
given us a co-ordinated Federal and state taxing sys- 
tem which will eliminate absurdities, minimize in- 
justice, standardize reports and returns, stabilize 
taxing rates, and provide for a larger revenue for 
state and local government, without increasing the 
heavy burden upon realty. 


The issue is between co-ordination and chaos, and 
in that issue, the duty of the legislator is plain. 


H. J. RES 546 
- IN THE HOUSE OF REPRESENTATIVES 
January 10, 1933 
MR. DOUGHTON introduced the following joint resolution; which 
was referred to the Committee on Ways and Means and ordered 


to be printed. 
JOINT RESOLUTION 


To preserve and stabilize the revenue to the United States derived from 
the sale of cigarettes, and for other purposes. 

Whereas the United States derived from cigarette taxes for the fiscal 
year 1930 an amount in excess of $359,000,000; and 

Whereas the amount derived from such taxes for the fiscal year 1932 
was reduced to approximately $317,000,000 and there is imminent 
danger of a further reduction in the revenue derived from such 
taxes; and ; 

Whereas several of the States have levied taxes on cigarettes which 
have impaired the sales of cigarettes and have contributed to such 
reduction in the revenue of the Federal Government; and 

Whereas it is to the interest of tobacco producers that taxes shall not 
be imposed to such an extent that the market for tobacco products 
will be destroyed; and , 

Whereas it is necessary to bring about an adjustment between the taxing 
programs of the Federal Government and the States in order to 
protect the revenues of the Federal Government; and 

Whereas it is in the interest of the general welfare of the people of 
= a States that the taxes on cigarettes be stabilized; There 
ore be it 


RESOLVED BY THE SENATE AND HOUSE OF REPRE: 


SENTATIVES OF THE UNITED STATES OF AMERICA IN 
CONGRESS ASSEMBLED, That (a) upon cigarettes made of tobacco, 
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The machine even clears any former problem out of the registers automatically when 
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This machine eliminates about eleven manual operations for each four figure multipli- 
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or any substitute therefor, and weighing not more than three pounds preceding decennial census, one-sixth of the net amount of the colle. 
per thousand, manufactured in or imported into the United States, which tions thus ascertained. The amount allocated to each State shall } 
on or after the date of enactment of this Joint Resolution, are sold by paid to the treasurer of such State by the Secretary immediately up, 
the manufacturer or importer, or removed for consumption or sale, there the making of such allocation, if he finds that neither such State no, 
shall be levied, collected, and paid under the provisions of existing law any of its municipalities or political subdivisions (1) has imposed, qj. 





in lieu of the Revenue Act of 1926, a tax of $3 per thousand, to be paid 














c lected, or had in force any excise, occupational, or other tax or fee oy 
by the manufacturer or importer thereof. As used in this subsection, the manufacture or sale of cigarettes during such six months’ Period, 
the term “United States” includes only the States, the Territories of or (2) has had in force during such pated any prohibition on the many. 
Alaska and Hawaii, and the District of Columbia. facture of cigarettes or on the sale thereof to adults, or (3) has in forg 

(b) As soon as practicable after June 30 and December 31 of each any law, statute, or ordinance imposing such a tax or fee or Providing 
year the Secretary of the Treasury shall ascertain the amount collected such a prohibition in respect of any later period. 
from the tax imposed by subsection (a) during the six months’ period (c) In the case of the period ending June 30, 1933, the ascertain. 
ending on such date and the amount of refunds and stamp redemptions ment and allocation provided for in subsection (b) shall be only in 
during such period in respect of such tax. He shall then allocate to 











respect of the net amount collected on or after the date of the enactmen; 


the several States, according to their population as shown by the last of this joint resolution. 








TABLE I 


AMOUNT WHICH WOULD BE RECEIVED BY THE VARIOUS STATES OF THE UNION IF ONE-SIXTH OF THE 
TOTAL FEDERAL INTERNAL REVENUE RECEIPTS FROM TOBACCO IN THE FISCAL YEAR ENDED 
JUNE 30, 1932 WERE DISTRIBUTED AMONG THEM ON A PER CAPITA BASIS, AND THE 
REVENUE ACTUALLY RECEIVED IN THE SAME FISCAL YEAR BY THE 
STATES HAVING THEIR OWN TAX LEVIES 








(Total Federal Internal Revenue Receipts from Tobacco, Fiscal Year Ended June 30, 1932; $398,578,618.56. 
One-sixth Distributed to the States: $66,429,769.76. Per Capita $.543 -) 















Pro Rated STATE TOBACCO TAX RECEIPTS 













































































































Population Distribution 
States U. S. Census of Federal Other 
Revenue Total Cigarettes Products 
* ALABAMA ....:..:.. 2,646,248 $ 1,437,503 $ 751,980.00 (1) $ 719,268.87 (1) $ 32,711.13 
poo ss ! A 435,573 ee) nt, oe eRe eee |e tk iwlavain§ 
PSE OS ee 1,854,482 1,007,398 860,952.32 (1) $23,500.89 (1) 37,451.43 
CALIFORNIA ....... 5,677,251 ee ©” en CO cote wees 
eo YS ee 1,035,791 ee, ae a ee ee ee 
CONNECTICUT ...... 1,606,903 ee ae eer ere heehee a a 
DELAWARE .......... 238,380 i. ). by eee ee, La Wh A 
Po 1,468,211 SA irs eeeboeeeemee TV AM yw CS ae 
cy Fe 2,908,506 1,579,968 1,612,833.05 (1) 1,542,674.81 (1) 70,158.24 
ae ; 445,032 ES ae ee a ee 
Ra oo eS 7,630,654 ee be eee eee eras 
INDIANA eiteactns 3,238,503 SS Sm ean ed rene Pa eaknses 
, ) ple 2,470,939 1,342,271 1,204,085.18 1,204,085.18 picasa aie ete 
KANSAS eee 1,880,999 1,021,802 573,057.25 573,057.25 eo eT 
KENTUCKY an 2,614,589 So! |e ee eee lc inestn 
Fs ist IAT ee 2,101,593 1,141,634 (a) (a) (a) 
‘a 797,423 ee. " || Skeet Se 4 at me > aeeetbate 
MARYLAND ao xe 1,631,526 he ee ct lw: ump 
MASSACHUSETTS 4,249,614 ee, ° © Ficdeeereeers ©.  siesces ae ee 
MICHIGAN ........... 4,842,325 ee Se ee 
MINNESOTA ....... 2,563,953 S|. eevee ss * SRP Ss SB 71.43 5. 
MISSISSIPPI ........ 2,009,821 1,091,781 547,387.39 (1) 523,576.04 (1) 23,811.35 
MISSOURI , 3,629,367 Se. =——i—‘(i~::”*C a cere eae 6” Raaiamaeeee , Eaten 
MONTANA ........... 537,606 ee, 8 | eee: of tS Ge eee 
(i0  's 4 eee 1,377,963 Re ee ee ee ee ee ee 
Of eae 91,058 tl) on et CE Ake ete lee) 8 MARS. e oes Dune eee. « 
NEW HAMPSHIRE 465,293 a: 60Ullt—(“(“( eC”C CT FO Se eS 2 Fhe See ee 
NEW JERSEY ....... 4,041,334 0 es ee a ee. eee ee etal 
NEW MEXICO ...... 423,317 a ———ss—“—t~*~s~é=*C ec aio nae REE RE ae 
i ke. Ee 12,588,066 xz ee ee ee oe 
NORTH CAROLINA.. 3,170,276 ES fla SS <: . “ialiy Vaiialllialaallilgiigs >< Gam: lela as ae 
NORTH DAKOTA . 680,845 369,851 292,654.41 (1) 286,479.40 (1) 6,175.01 
OHIO soca aa 6,646,697 3,610,640 (b) 4,272,574.15 4,272,574.15 ay eae 
ORIAMOMA  . vciiwses 2,396,040 ee ee ee 
Co ae 953,786 zz ae ee eee ee ieee 
PENNSYLVANIA .... 9,631,350 Prt ) 6) 6 6eeekeeeeee |. CU  erare rene SSE RC 
RHODE ISLAND 687,497 373,464 ee.  - sme Dey 4, ata eL. 
SOUTH CAROLINA.. 1,738,765 944,537 (c) 1,577,428.58 (1) 1,262,000.60 (1) 315,327.98 
SOUTH DAKOTA . 692,849 376,372 315,467.63 315,467.83 
TENNESSEE ......... 2,616,556 1,421,374 2,184,728.35 (1) 1,748,001.15 (1) 436,727.20 
>: 1) BPRS ie 5,824,715 3,164,120 (d) 3,533,466.52 3,533,466.52 
Pe ae 507,847 275,874 150,251.45 150,251.45 
VERMONT ...5.-.. 359,611 meee wh PETS Soper ae Pa oe a Re. ee re 
VIRGINIA ...... al 2,421,851 i SS Pe See en a oy. ae, cn ns A es 
WASHINGTON ...... 1,563,396 SOT Ce: eee AF nn FE Ah Ne 
WEST VIRGINIA .... 1,729,205 Pr. iets Segue) STic Weeraree Se ree -%, Pe CPt ee: 
De Oe 2,939,006 —————lt—<itsi‘“‘ wc . Sn) grease a ae 
WYOMING ...... 225,565 eee 0—t—s«—“C:*C*« in tw ws 






eT Pe ee 122,288,177 $66,429,770 











(1) These are estimates. The only official information 
available in these states is the amount collected from 
the tobacco tax as a whole. To approximate the 


(b) The Ohio figures cover the first fiscal year the law was 
in operation, namely, the year ended August 31, 1932. 



















amount received from cigarettes and other tobacco (c) The South Carolina figures are “Business License 
products, we have distributed the total in the propor- Tax” receipts. They include, besides the tobacco tax 
tion received by the Federal Government from ciga- collections, those from candy, ammunition, playing 
° rettes, cigars and other tobacco products. cards and malt. It is impossible to obtain the South 
Carolina collections from the tobacco tax alone, and, 
(a) Louisiana has subsequently enacted a tobacco tax law, for the purpose of this statement, we have disregarded 
but it did not become effective until September 1, 1932, the fact that other items are included and have treated 
and, consequently, no figures are available for the the entire receipts as if they came from the tobacco 

period covered by this statement. It is the only State tax alone. 

now having a tobacco tax that is not included in this 

table. (d) The Texas figures are for the first fiscal years the law 


was in operation, i. e., ending August 22, 1932. 
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= LECTURES ON TAXATION 


as presented at the 


Columbia University Symposium on Taxation 


This publication presents lectures on the most important 
problems of taxation by lawyers, economists and account- 
ants who are experts in this field. The discussions cover 
topics such as: 


Inheritance Taxation of Inter Vivos Transfers 
By Walter Ewing Hope 


Practical Aspects of Accounting and the Concept of Income 
By Robert H. Montgomery 


Taxation of Affiliated Companies and of Corporate Reorganizations 
By Edward H. Green 


The Problem of Interstate and International Double Taxation and 
Its Corollary, The Allocation of Income and Property 
Among States and Nations 


By Professor T. S. Adams 
The Taxation of Foreign Enterprises by the Leading 
Nations of the World 
By Dr. Mitchell B. Carroll 
Administrative Organization of the Treasury Department, and the 
Major Problems Confronting It 
By Arthur A. Ballantine 
The Various Plans for the Integration of the Taxing Systems of 
the State and Nation 
By Professor Robert Murray Haig 


These lectures, assembled in a volume of 250 pages, pre- 
sent the last word upon the topics discussed by recognized 
authorities in the field of taxation. 


Price $2.50 per volume 


1 COMMERCE CLEARING HousgE, INc. 
; 205 West Monroe Street, Chicago. 


Enclosed is check in the amount of $2.50 for which send a copy of 
Lectures on Taxation as presented at the Columbia University Sym- 
Order your posium on Taxation. 


Limited edition 


copy now 
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